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CONTRA COSTA COMMUNITY COLLEGE DISTRICT
L-4030 Brentwood Solar PV & Resiliency Project
Brentwood Center

Date: 12/08/2022 

You are hereby notified of the following changes, clarifications and/or modifications to the original 
Request for Qualifications/Proposal (RFQ/P), and/or previous Addenda. This Addendum forms a 
part of the Request for Qualifications package and modifies the original  RFQ/P documents dated 
11/21/2022.  This Addendum shall supersede the original RFQ/P and previous Addenda wherein 
it contradicts the same, and shall take precedence over anything to the contrary therein. All other 
conditions remain unchanged.  

Acknowledge receipt of this Addendum in your cover letter. Failure to acknowledge may subject 
proposers to disqualification. 

A. Deletions, Additions, Changes, Revisions

Item: 01 10 00-2.02 (c) SUMMARY OF WORK 
1. Revise:

a. Combine Schematic Design (30%) and Design Development (60%) into 50%
submission with Construction Documents submission at 100%.

Item: 01 13 00-2.15 (d) SUPPLEMENTARY CRITERIA 
1. Revise:

a. Contractor submittals at 50% and 100%.

Item: 01 33 01-2.01 (c) SUMMARY OF WORK 
1. Revise:

a. Combine Schematic Design (30%) and Design Development (60%) into 50%
submission with Construction Documents at 100%.
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Item: 01 33 01-2.01 (c) DESIGN BUILD PROCESS AND SUBMITTALS 
2. Revise: 

a. Combine Schematic Design (30%) and Design Development (60%) into 50% 
submission with Construction Documents at 100%.  See project schedule for 
submission dates. 
 

Item: RFQ/P 1.1 REQUESTS FOR QUALIFICATIONS/PROPOSALS 
1. Revise: 

a. Responses to RFQ/P due by 2:00pm PT on January 4, 2023. 
 

Item: Attachment C (C1 and C2): 
3. Revised to include: 

a. Design-Build Contract Energy Services District Template Contract 
b. O&M and Performance Guarantee Terms 

 

B.  If you have any questions regarding this Addendum, please contact: 

  Ben M. Cayabyab, Contracts Manager 
  Contra Costa Community College District 
  500 Court St., Martinez, CA 94553  
  Email: bcayabyab@4cd.edu      
    
 
All other terms and conditions of RFQ/P are to remain the same. 
 
 
 

 

 

END OF ADDENDUM #01 
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AGREEMENT FOR DESIGN, INSTALLATION AND COMMISSIONING  
OF ENERGY SYSTEMS 

 This Agreement for Design, Installation and Commissioning of Energy Systems 
(“Agreement” also referred to as “ESA”) is made as of _________________, 202_, between 
the Contra Costa Community College District (“District”) and [Name of Design-
Builder] (“Design-Builder”) (each a “Party” and together the “Parties”) for the L-4030 
Brentwood PV and Resiliency project (“Project”).  

RECITALS 

WHEREAS, Government Code section 4217.12 authorizes a public agency to enter 
into an energy service contract with respect to an energy conservation facility on terms that 
the public agency’s governing board determines are in the best interests of the public 
agency and if the governing board finds that the anticipated cost to the public agency for 
the energy provided by the energy conservation facility will be less than the anticipated 
marginal cost to the District of thermal, electrical or other energy that would have been 
consumed by the public agency in the absence of those purchases; 

WHEREAS, the District is a public agency under the provision of Government Code 
section 4217.10 et seq. pertaining to energy service contracts; 

WHEREAS, under Government Code section 4217.11, an “energy service contract” 
means a public contract that “will provide electrical or thermal energy or conservation 
services to a public agency from an ‘energy conservation facility,’” including “conservation 
measures located in public buildings” such as “equipment, maintenance, load management 
techniques and equipment, or other measures to reduce energy use or make for a more 
efficient use of energy;” 

WHEREAS, the District desires to implement energy conservation measures by 
designing and installing solar energy generating facilities, diesel generator with microgrid 
resiliency capabilities, and battery energy storage systems with microgrid resiliency 
capabilities  (“Project”); 

WHEREAS, the Parties intend to enter into this energy service contract as defined 
by Government Code section 4217.11 (“Agreement”); 

WHEREAS, Design-Builder represents that it has the expertise and experience to 
perform the services set forth in this Agreement; and 

WHEREAS, the Parties have performed all acts, conditions and things required by 
law to exist, to have happened and to have been performed precedent to and in connection 
with the execution and entering into of this Agreement and all those conditions precedent 
do exist, have happened and have been performed in regular and due time, form and 
manner as required by law, and the Parties hereto are now duly authorized to execute and 
enter into this Agreement; and  

NOW, THEREFORE, in consideration of the above recitals and of the mutual 
covenants hereinafter contained, the Parties hereto do hereby agree as follows: 
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1. Services.  Design-Builder shall furnish to the District the labor, equipment, material, 
and services as described in Exhibit “A” attached hereto and incorporated herein by this 
reference (“Services” or “Work”). The Work will be performed at 1351 Pioneer Square, 
Brentwood, CA  94513 (“Site”). 

2. Term.  Design-Builder shall commence providing services under this Agreement upon 
execution of the Agreement by both parties, and will diligently perform such Services as 
required and will achieve Final Completion of the Services on or before (insert during 
negotiations).  

2.1. ”Substantial Completion” is the date at which the solar photovoltaic (“PV”) system 
and other energy systems are wholly installed and operational at the project site 
such that all requirements for permission to operate (“PTO”) have been 
completed, DSA Inspector of Record has signed off on the Project sufficient to 
achieve PTO, and PTO has been formally requested from the Local Utility.  

2.2. “Commercial Operation Date” or “COD” is the date when the PV system and any 
other energy systems are commissioned and receive PTO from the Local Utility 
and all associated Closeout Document Submittals and Milestones contained within 
Specification Section 01 33 01 have been met. For the Contract, COD includes 
formal acceptance by the District to begin the terms of the Contract, including the 
Performance Guarantee (“PeGu”). 

2.3. "Final Completion" is the date at which Substantial Completion has been achieved, 
COD has occurred, all punch lists have been completed to the satisfaction of the 
Project Inspector and District representatives, all documentation has been 
delivered to the District, all other Contract items have been completed, delivered, 
and accepted by the District, and final approvals from Authority Having 
Jurisdiction (“AHJ”) have been obtained (i.e., the Project is certified and closed 
out with all AHJs). 

3. Liquidated Damages.  Time is of the essence for all Work under this Agreement. It is 
hereby understood and agreed that it is and will be difficult and/or impossible to 
ascertain and determine the actual damage that the District will sustain in the event of 
and by reason of Design-Builder's delay; therefore, Design-Builder agrees that it shall 
pay to the District the sum of ONE THOUSAND DOLLARS ($1,000) per day as liquidated 
damages for each and every day’s delay beyond the Substantial Completion date that 
Substantial Completion is not achieved, provided that in no case will Design-Builder be 
liable for more than 365 days of delay liquidated damages.  Such delay liquidated 
damages shall be the sole and exclusive remedy for delays.  

It is hereby understood and agreed that this amount is not a penalty. 

In the event any portion of the liquidated damages is not paid to the District, the District 
may deduct that amount from any money due or that may become due the Design-
Builder under this Agreement, the District may seek recovery of Liquidated Damages 
from the Design-Builder’s Performance Bond Surety and/or the District may seek 
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recovery of Liquidated Damages from the Design-Builder or the Performance Bond 
Surety without having exhausted remedies against the other. 

4. Grants/Rebates/Incentives.  Design-Builder shall use commercially reasonable 
efforts to support the District in obtaining or maintaining grants/rebates/incentives for 
the Site(s), including but not limited to Inflation Reduction Act and NEM 2.0.  Design-
Builder shall use commercially reasonable efforts to achieve and keep in standing NEM 
2.0 approval.  If the District does not obtain and/or maintain NEM 2.0 interconnection 
approval, the District, in its sole discretion, may terminate this Agreement for 
convenience upon written notice to Design-Builder without liability to either Party. 

5. Contract Documents.  The following documents comprise the “Contract Documents” 
for the Work under this Agreement: 

_ X_ Signed Agreement 

_ X_ Notice to Proceed 

_ X_ Terms and Conditions to Contract 

_ X_ Performance Bond 

_ X_ Payment Bond 

_ X_ Worker’s Compensation Certification 

_ X_ Prevailing Wage Certification 

_ X_ Drug-Free Workplace Certification  

_ X_ Tobacco-Free Workplace Certification 

_ X_ Hazardous Material Certification 

_ X_ Lead-Based Materials Certification 

_ X_ Imported Materials Certification 

_ X_ Insurance Certificates and Endorsements 

_ X_ Exhibit “A-1”:  System Description 

_ X_ Exhibit “A-2”:  Scope of Work 

_ X_ Exhibit “A-3.1 – A-3.4”:  Warranties 

_ X_ Exhibit “A-4”:  Project Milestone and 
Completion Schedule 

_ X_ Exhibit “A-5”:  Array Layout 

_ X_ Exhibit “A-6”:  BESS or Generator 
Layout 

_ X_ Exhibit “B”:  Escrow Bid Documentation 

_ X_ Exhibit “C”:  Allowance Expenditure 
Directive 

_ X_ DSA-approved Plans and Specifications 

_ X_ Operations & Maintenance Agreement, 
including Performance Guarantee and 
Savings Guarantee 

 

 
The entire Agreement between the Parties consists of all Contract Documents as 
identified above and incorporated herein by this reference.  Any and all obligations of the 
District and Design-Builder are fully set forth and described in the Contract Documents.  
All Contract Documents are intended to cooperate so that any work called for in one of 
those documents, but not mentioned in the other or vice versa, shall be executed the 
same as if mentioned in all Contract Documents.   

Unless specifically enumerated in this Agreement, the Contract Documents do not 
include the request for proposals, instructions to bidders, sample forms, other 
information furnished by the District in anticipation of receiving bids or proposals, the 
Design-Builder’s bid or proposal, or portions of Addenda relating to bidding 
requirements. 
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If a conflict exists between the terms and conditions in this Agreement and Exhibit “A-
2,” this Agreement shall control over Exhibit “A-2.”  

Should any questions arise concerning the intent or meaning of Contract Documents, 
including the Drawings or Specifications, the Parties shall work together in good faith to 
resolve the issue and, if not so resolved, may be referred to dispute resolution by either 
Party. If a conflict exists in the Contract Documents, modifications, beginning with the 
most recent, shall control over this Agreement (if any).  Once DSA approves the plans 
and specifications, in no case shall a document calling for lower quality and/or quantity 
material or workmanship control without the District’s consent. 

6. Submittal of Documents.   

6.1. Design-Builder shall not commence the Work under this Agreement until the 
Design-Builder has submitted and the District has approved the performance 
bond, payment (labor and material) bond, the certificate(s) and affidavit(s), and 
the endorsement(s) of insurance required under this Agreement and listed above.  
The aforementioned documents shall be presented to the District for approval 
within seven (7) days after execution of the Agreement. 

6.2. Within fifteen (15) days after execution of this Agreement or before any Work 
commences, whichever is sooner, Design-Builder shall provide the District with 
the name and DIR registration number, and any other information required in a 
PWC-100 form, for Design-Builder and all tiers of subcontractors.  Design-Builder 
has a continuing obligation throughout the duration of the Agreement to provide 
information to update the PWC-100 form for all subsequent subcontractors before 
their work commences or before their access onto the Site, whichever is earlier. 

6.3. Within seven (7) days after the date of the Notice of Award, Design-Builder shall 
submit, one copy of all documentary information received or generated by Design-
Builder in preparation of Total Contract Price for this Contract, as specified herein.  
This material is referred to herein as “Escrow Bid Documentation” and the 
requirements are further detailed in Exhibit “B.”   

7. Compensation.  As compensation for the Work, the District shall pay to the Design-
Builder [NUMBER OF] DOLLARS ($__________) (“Total Contract Price”). Such 
amount shall not be increased without the express approval of the Board.  

Total Contract Price includes an Allowance of [TBD] DOLLARS ($__________) for 
additional Work authorized at the District’s sole discretion, which may include, but is not 
limited to, improvements and unforeseen conditions and only project related changes as 
approved by the District. The Allowance Value for an Allowance Item includes the direct 
cost of labor, materials, equipment, transportation, taxes and insurance associated with 
the applicable Allowance Item.  All other costs, including design fees, Developer’s overall 
project management and general conditions costs, overhead and fee, are deemed to be 
included in the original Total Contract Price, and are not subject to adjustment 
regardless of the actual amount of the Allowance Item.  Payment for items covered by 
this allowance shall be documented and presented to District for review. The District 
shall process expenditures from the Allowances in the form of an Allowance Expenditure 
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Directive (“AED”).  A form of AED is attached hereto as Exhibit C.  The District shall have 
sole discretion to authorize all expenditures from the Allowances.  Any unused Allowance 
or portion thereof left unspent at Final Completion shall be deducted from District’s final 
payment and/or retention payment to Design-Builder as a deductive Change Order. 

8. Expenses.  District shall not be liable to Design-Builder for any costs or expenses paid 
or incurred by Design-Builder in performing services for District.  

9. Payment.  On a monthly basis, Design-Builder shall submit an application for payment 
based upon the estimated value for materials delivered or services performed under the 
Agreement as of the date of submission (“Application for Payment”). Within thirty (30) 
days after District’s approval of the Application for Payment, Design-Builder shall be paid 
a sum equal to ninety-five percent (95%), unless a higher retention amount is required 
pursuant to Public Contract Code section 7201(b)(4), of the value of the Work performed 
(as verified by District’s designated representative and Inspector and certified by 
Design-Builder) up to the last day of the previous month, less the aggregate of previous 
payments and amount to be withheld. The District may deduct from any payment an 
amount necessary to protect the District from loss because of: (1) any sums expended 
by the District in performing any of Design-Builder’s obligations under the Agreement 
which Design-Builder has failed to perform or has performed inadequately; (2) defective 
Work not remedied; (3) stop payment notices as allowed by state law; (4) liquidated 
damages; (5) unsatisfactory prosecution of the Work by Design-Builder; (6) 
unauthorized deviations from the Agreement; (7) failure of the Design-Builder to 
maintain or submit on a timely basis proper and sufficient documentation as required by 
the Agreement or by District during the prosecution of the Work; (8) erroneous or false 
estimates by the Design-Builder of the value of the Work performed; (9) any sums 
representing expenses, losses, or damages, as determined by the District, incurred by 
the District for which Design-Builder is liable under the Agreement; and (10) any other 
sums which the District is entitled to recover from Design-Builder under the terms of the 
Agreement or pursuant to state law, including section 1727 of the Labor Code. The 
failure by the District to deduct any of these sums from a progress payment shall not 
constitute a waiver of the District’s right to such sums. The District shall retain five 
percent (5%) from all amounts owing as retention. Retention shall be paid pursuant to 
Public Contract Code sections 7107 and 7200. 

10. Independent Contractor.  Design-Builder represents and warrants that Design-Builder 
is an independent contractor or business entity that is:  (i) free from the control and 
direction of the District in connection with the performance of the Work, (ii) performing 
Work that are outside the usual course of the District’s business, and (iii) customarily 
engaged in an independently established trade, occupation, or business of the same 
nature as that involved in the Work performed, District being interested only in the 
results obtained.  Design-Builder understands and agrees that he/she and all of his/her 
employees shall not be considered officers, employees, agents, partner, or joint venture 
of the District, and are not entitled to benefits of any kind or nature normally provided 
employees of the District and/or to which District's employees are normally entitled, 
including, but not limited to, State Unemployment Compensation or Worker's 
Compensation.  Design-Builder shall assume full responsibility for payment of all federal, 
state and local taxes or contributions, including unemployment insurance, social security 
and income taxes with respect to Design-Builder's employees.  Design-Builder shall be 
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liable for its own actions, including its negligence or gross negligence, and shall be liable 
for the acts, omissions, or errors of its agents or employees. 

11. Conflict of Interest.  Design-Builder represents that it has no existing interest and will 
not acquire any interest, direct or indirect, which could conflict in any manner of degree 
with the performance of the Work required under this Agreement and that no person 
having any such interest shall be employed by Design-Builder.  

12. Licensing.  Design-Builder certifies that it is properly certified or licensed under the 
laws and regulations of the State of California to provide the professional services that it 
has herein agreed to perform.  Design-Builder and all subcontractors shall be properly 
licensed and regulated by the Contractors State License Board, 3132 Bradshaw Road, 
Post Office Box 2600, Sacramento, California 98826, http://www.cslb.ca.gov, 
throughout the duration of the Work.  Design-Builder hereby acknowledges that it or its 
subcontractors performing the work hold valid license(s). 

13. Registration as Public Works Contractor:  Design-Builder and all subcontractors 
currently are registered as public works contractors with the Department of Industrial 
Relations, State of California, in accordance with Labor Code section 1771.4.  Design-
Builder further acknowledges and agrees that it shall timely submit updated Registered 
Subcontractors List, included with this Agreement and as detailed further therein. 

14. Standard of Care.  Design-Builder's Services will be performed, findings obtained, 
reports and recommendations prepared in accordance with generally and currently 
accepted principles and practices of Solar Practices and all Applicable Law, including the 
applicable provisions of California Code of Regulations, Title 24, Pacific Gas and Electric, 
Co.’s (“PG&E”) applicable interconnection requirements, the requirements of the Division 
of State Architect (“DSA”) and the California Community Colleges Chancellor’s Office, 
and the District’s Design Guides and Technical Specifications.  Design-Builder represents 
and warrants that it is fully experienced in projects of the nature and scope of Work, and 
that it is properly qualified, licensed and equipped to supply and perform the Work.  The 
Work completed herein must meet the requirements set forth in Exhibit A and shall be 
subject to the District’s general right of inspection to secure the satisfactory completion 
thereof. 

15. Originality of Services.  Design-Builder agrees that all technologies, formulae, 
procedures, processes, methods, writings, ideas, dialogue, compositions, recordings, 
teleplays and video productions prepared for, written for, or submitted to the District 
and/or used in connection with this Agreement, shall be wholly original to Design-Builder 
or Design-Builder's authorized agents or subcontractors and shall not be copied in whole 
or in part from any other source, except that submitted to Design-Builder by District as 
a basis for such services.  

16. Ownership of Work Product.  All drawings, specifications, calculations, data, notes 
and other materials and documents, including electronic data (other than System 
performance data provided during operation, which shall not be deemed “Work Product”) 
furnished by Design-Builder to District under this Agreement (“Work Product”) are the 
instruments of service of Design-Builder and Design-Builder will retain all common law, 
statutory and other reserved rights, including copyrights.  Upon DSA approval of the 
Plans and Specifications, Design-Builder will grant the District, and its successors and 
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assigns, a perpetual, royalty-free license to use the Work Product solely in connection 
with District’s operation, maintenance, and repair of the PV System, diesel generator 
with microgrid resiliency capabilities, and battery energy storage systems with microgrid 
resiliency capabilities, and other uses approved in writing by Design-Builder.  Except as 
provided above, the license granted under this Section is only valid for use in relation to 
the Project and this provision does not permit the District to use Design-Builder’s 
intellectual property in relation to any other project or photovoltaic system. No other 
license in the Work Product is granted pursuant to this Agreement.   

17. Notice to Proceed. The District shall provide a Notice to Proceed with design to Design-
Builder within three (3) business days after Design-Builder submits satisfactory 
performance bond(s), payment (labor and material) bond(s), the certificate(s) and 
affidavit(s), and the endorsement(s) of insurance required under this Agreement.  Upon 
issuance of the Notice to Proceed, the Design-Builder shall proceed with design but not 
construction.  The District will have the opportunity to review and approve designs 
before plans and specifications are submitted to DSA.  Upon DSA approval of the plans 
and specifications, the District shall provide a Notice to Proceed with construction to 
Design-Builder within three (3) business days. 

18. Site Examination. District has submitted to Design-Builder various documents and 
reports related to conditions at the Site (e.g., survey, geotechnical engineering report, 
electrical locations and PG&E information and bills, structural reports, etc.) and Design-
Builder has made a reasonable examination of the Site.  After the Notice to Proceed, 
Design-Builder, to the extent commercially reasonable, will make all Site examination(s) 
that it deems necessary as to the condition of the Site (“Due Diligence”).  After its Due 
Diligence is completed, Design-Builder will warrant that it has made all reasonable Site 
examination(s) that it deems necessary as to the condition of the Site, its accessibility 
for materials, workers and utilities, and Design-Builder’s ability to protect existing 
surface and subsurface improvements.  If any variations to the scope of Work become 
necessary due to a change in Site conditions or due to Site conditions not reasonably 
known or foreseeable to Design-Builder based on such visual examination or from the 
Site Documents or from its Due Diligence, Design-Builder shall be entitled to apply for a 
Change Order to equitably adjust the Contract Price and/or project schedule in light of 
the changed or unknown conditions, to the extent such adjustments are not within the 
Allowance.   No claim for time or money will be allowed as to any other undiscovered 
condition on the Site. 

19. Materials.  Design-Builder shall furnish, at his/her own expense, all labor, materials, 
equipment, supplies and other items necessary to complete the services to be provided 
pursuant to this Agreement. 

19.1. Codes, Standards, and Methodologies.  All products and components outlined 
in this Agreement must conform to all applicable codes, standards, and rating 
methodologies, including, without limitation, all applicable building codes.        

19.2. Anti-Trust Claim. Design-Builder and its subcontractor(s) agree to assign to the 
District all rights, title, and interest in and to all causes of action they may have 
under Section 4 of the Clayton Act (15 U.S.C. Sec. 15) or under the Cartwright 
Act (Chapter 2 (commencing with Section 16700) of Part 2 of Division 7 of the 
Business and Professions Code), arising from purchases of goods, services, or 
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materials pursuant to the Contract or a subcontract. This assignment shall be 
made and become effective at the time the District tenders final payment to the 
Design-Builder, without further acknowledgment by the parties. 

19.3. Domestic Content Requirements.  Design-Builder will endeavor to procure, to 
the extent practicable, manufactured products that are produced in the United 
States with the domestic content requirements in the Inflation Reduction Act, 
sections 13101 and 13102. The requirements of this section must be included in 
all subcontracts and purchase orders for work or products for the Project. 

19.3.1. For steel or iron used in the Project, domestic content shall be applied in a 
manner consistent with section 661.5 of Title 49, Code of Federal 
Regulations. 

19.3.2. The total costs of all manufactured products of the Project (including 
components), which are mined, produced, or manufactured in the United 
States, shall not be less than 40% of the total costs of all manufactured 
components of the Project. 

19.3.3. Notwithstanding the above, the cost of complying with domestic content 
requirements shall not increase the Total Contract Price by more than 10%.  
If the cost exceeds 10%, the requirements are deemed not financially 
efficient and the Design-Builder is excused from using said manufactured 
products that are produced in the United States with the domestic content 
requirements in the Inflation Reduction Act, sections 13101 and 13102. 

19.4. Substitutions. No substitutions of material from those specified in the Work 
Specifications shall be made without the prior written approval of the District.  

19.5. Hazardous Materials.  If photovoltaic modules using hazardous materials are to 
be provided by Design-Builder, then the environmental impact of the hazardous 
material usage must be discussed, including any special maintenance 
requirements and proper disposal/recycling of the modules at the end of their 
useful life.  Modules containing hazardous materials must comply with the EPA 
Landfill Disposal Requirements.  Any additional costs and/or District 
responsibilities related to photovoltaic modules containing hazardous materials 
must be clearly identified. 

19.6. Technical Requirements. Technical requirements will be as shown in Exhibit A-2 
(Scope of Work) of this Agreement. 

20. Equipment and Labor. Design-Builder shall furnish all tools, equipment, apparatus, 
facilities, transportation, labor, and material necessary to furnish the Services herein 
described. 

21. Warranty/Quality.  Warranties are attached hereto in Exhibit “A-3” and as provided in 
the Performance Bond incorporated herein.  All workmanship and merchandise must be 
warranted to be in compliance with applicable California energy and environmental 
standards.  Notwithstanding the expiration of the warranty period, Design-Builder may 
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still have liability to District as allowed under California law for any latent or patent 
defect pursuant to California Code of Civil Procedure, sections 337.1 and 337.15. 

22. Correction of Errors. Design-Builder shall perform, at its own cost and expense and 
without reimbursement from the District, any work necessary to correct errors or 
omissions which are caused by the Design-Builder’s failure to comply with the standard 
of care required herein. 

23. Trench Shoring. If this Agreement is in excess of $25,000 and the Contract Documents 
include excavation of any trench deeper than five (5) feet, Design-Builder must submit 
and obtain District acceptance, in advance of excavation, of a detailed plan showing the 
design of shoring, bracing, sloping, or other provisions to be made for worker protection 
from the hazard of caving ground during the excavation of such trench or trenches. If 
the plan varies from the shoring system standards, the plan shall be prepared by a 
registered civil or structural engineer. 

24. Excavations Over Four Feet. If the Contract Documents include excavations over four 
(4) feet, Design-Builder shall promptly, and before the following conditions are 
disturbed, notify the District, in writing, of any: (1) Material that the Design-Builder 
believes may be material that is hazardous waste, as defined in Section 25117 of the 
Health and Safety Code, that is required to be removed to a Class I, Class II, or Class III 
disposal site in accordance with provisions of existing law; (2) Subsurface or latent 
physical conditions at the site differing from those indicated; or (3) Unknown physical 
conditions at the site of any unusual nature, different materially from those ordinarily 
encountered and generally recognized as inherent in work of the character provided for 
in the Contract Documents.   The District shall promptly investigate the conditions, and 
if the conditions do materially so differ, or do involve hazardous waste, and cause a 
decrease or increase in the Design-Builder's cost of, or the time required for, 
performance of any part of the Work shall issue a change order under the procedures 
described in the Contract Documents.  Additionally, if environmental remediation or 
cleanup work is needed, the Parties shall attempt to negotiate together in good faith a 
change order for such work.  In the event that a dispute arises between the District and 
the Design-Builder whether the conditions materially differ, or involve hazardous waste, 
or cause a decrease or increase in the Design-Builder's cost of, or time required for, 
performance of any part of the work, the Design-Builder shall not be excused from any 
scheduled completion date provided for by the Contract Documents, but shall proceed 
with all Work to be performed under the Contract Documents. Design-Builder shall retain 
any and all rights provided either by contract or by law which pertain to the resolution of 
disputes and protests between the contracting parties. 

25. Safety and Health Standards; Lead-Based Paint.  Pursuant to the requirements of 
the Federal Occupational Safety and Health Administration (“Fed/OSHA”) and the 
California Division of Occupational Safety and Health (“Cal/OSHA”), the Lead-Safe 
Schools Protection Act (Education Code Section 32240 et seq.) and other applicable law, 
no lead-based paint, lead plumbing and solders, or other potential sources of lead 
contamination shall be utilized on this Project, and only trained and state-certified 
contractors, inspectors and workers shall undertake any action to abate existing risk 
factors for lead. Design-Builder must execute the Lead-Based Materials Certification, if 
applicable. 
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26. Change in Scope of Work and Schedule.  Any change in the scope of the Work, 
method of performance, nature of materials or price thereof, or any other matter 
materially affecting the performance or nature of the Work shall not be paid for or 
accepted unless such change, addition, or deletion is approved in writing by a District 
construction directive or a valid change order executed by the District and the Design 
Builder (“Change Order”), subject to Design-Builder's rights under the Disputes 
provisions herein.  Design-Builder specifically understands, acknowledges, and agrees 
that the District shall have the right to request any alterations, deviations, reductions, or 
additions to the Project or Work, and Design-Builder shall be entitled to an equitable 
adjustment in the Total Contract Price, Project Schedule, or other time limitations based 
on such changes to the Scope of Work, delays not caused by Design-Builder, or 
unforeseen conditions, subject to the Design-Builder complying with the procedures 
provided herein and substantiation of the additional cost and/or time extension.   
 
Design-Builder shall notify the District of any claim for additional compensation and/or 
extension of time within seven (7) calendar days after the first occurrence giving rise to 
the Proposed Change Order.  Within seven (7) calendar days of the foregoing Notice, 
Design-Builder agrees to provide the District with all reasonable information requested 
to substantiate the cost of the change order, including an analysis of any impacts to the 
critical path to the Project schedule, and to inform the District whether the Work will be 
done by the Design-Builder or a subcontractor.  Design-Builder shall prepare a written 
Proposed Change Order requesting that District issue a Change Order based upon a 
proposed change to the Total Contract Price, Scope of Work, or adjustment to the 
Project Schedule.  If Design-Builder fails to comply with procedures provided herein, it 
shall be deemed to have waived its right to request such change order.   
 
A Proposed Change Order shall include price breakdowns for any additional labor, 
services, and materials substantially in the form set forth below and other reasonable 
backup documentation requested by the District. For purposes of determining the cost, if 
any, of any change, addition, or omission to the Work hereunder, all trade discounts, 
rebates, refunds, and all returns from the sale of surplus materials and equipment shall 
accrue and be credited to Design-Builder, and Design-Builder shall make provisions so 
that such discounts, rebates, refunds, and returns may be secured, and the amount 
thereof shall be allowed as a reduction of Design-Builder’s cost in determining the actual 
cost of construction for purposes of any change, addition, or omission in the Work as 
provided herein.   
 
All deductive Change Order(s) must be prepared pursuant to the provisions herein.  
Where a portion of the Work is deleted from the scope of Work, the reasonable value of 
the deducted Work less the value of Work performed shall be considered the appropriate 
deduction.  If Design-Builder offers a proposed amount for a deductive Change Order(s), 
Design-Builder shall include a minimum of five percent (5%) total profit and overhead to 
be deducted with the amount of the Work of the Change Order(s).  If subcontractor 
work is involved, subcontractors shall also include a minimum of five percent (5%) profit 
and overhead to be deducted with the amount of its deducted work.  Any deviation from 
this provision shall not be allowed. 
 
Upon agreement to a Proposed Change Order, Design-Builder and District shall execute 
a written Change Order stating their agreement regarding any of the following:  (i) a 
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change in the Scope of Work; (ii) an adjustment to the Total Contract Price; or (iii) an 
adjustment to the Project Schedule.   
 
If the Parties are unable to agree upon all terms for a Proposed Change Order, any 
unresolved disputes shall be submitted as a claim and resolved pursuant to the Disputes 
provisions herein below. Design-Builder shall continue to perform its Work under the 
Agreement and shall not cause a delay of the Work during any dispute, claim, 
negotiation, or mediation proceeding, except by written agreement by the District.    
 
The following format shall be used for Proposed Change Orders, supported by attached 
documentation. 
 

 
 WORK PERFORMED OTHER THAN BY DESIGN-BUILDER  ADD  
(a) Material (attach itemized quantity & unit cost plus sales tax) $ 
(b) Add Labor (attach itemized hours & rates, fully encumbered) $ 
(c) Add Equipment (attach suppliers’ invoice) $ 
(d) Subtotal $ 
(e) Add overhead and profit for any and all tiers of Subcontractor, 

the total not to exceed 10% of item (d) 
$ 

(f) Subtotal $ 
(g) Add General Conditions Costs (if Time is compensable; attach 

supporting documentation) 
$ 

(h) Subtotal $ 
(i) Add overhead and profit for Design-Builder, not to exceed 5% 

of Item (h) 
$ 

(j)  Subtotal $ 
(k)  Add Bond and Insurance, not to exceed two percent (2%) of 

Item (j) 
$ 

(l) TOTAL $ 
   
(m) Time (zero unless indicated; “TBD” not permitted) ___ Days 

 
[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK] 
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 WORK PERFORMED BY DESIGN-BUILDER  ADD  
(a) Material (attach itemized quantity & unit cost plus sales tax)  
(b) Add Labor (attach itemized hours & rates, fully encumbered)  
(c) Add Equipment (attach suppliers’ invoice)  
(d) Add General Conditions Cost (if Time is compensable; attach 

supporting documentation) 
 

(e)  Subtotal  
(f)  Add overhead and profit for Design-Builder, not to exceed 

15% of item (e). 
 

(g)  Subtotal  
(h) Add Bond and Insurance, not to exceed 2% of Item (g)  
(i)  TOTAL  
   
(j) Time (zero unless indicated; “TBD” not permitted) ___ Days 

  
27. Workers. Design-Builder shall at all times enforce strict discipline and good order 

among its employees and the employees of its subcontractors and shall not employ or 
work any unfit person or anyone not skilled in work assigned to him or her.  The District 
may evaluate the Design-Builder in any manner which is permissible under the law.  Any 
person in the employ of the Design-Builder or a subcontractor whom the District may 
deem incompetent or unfit shall be dismissed from the Site and shall not again be 
employed at Site without written consent from the District. 

28. Design-Builder Supervision. Design-Builder shall provide competent supervision of 
personnel employed on the job Site, use of equipment, and quality of workmanship. 

29. Safety and Security.  Design-Builder is responsible for maintaining safety in the 
performance of this Agreement.  Design-Builder shall be responsible to ascertain from 
the District the rules and regulations pertaining to safety, security, and driving on school 
grounds. 

30. Clean Up. Debris shall be removed from the Premises.  The Site shall be in order at all 
times when work is not actually being performed and shall be maintained in a 
reasonably clean condition. 

31. Site Access.  District shall provide Design-Builder with reasonable access to the Site for 
purposes of Design-Builder’s timely and efficient performance of the Work under this 
Agreement. 

32. Access to Work. District representatives shall at all time have access to the Work 
wherever it is in preparation or in progress, provided, however, that Design-Builder shall 
be entitled to have its personnel accompany any District personnel accessing the Work 
and provided further that District personnel shall strictly comply with all of Design-
Builder’s safety protocols.  Design-Builder shall provide safe and proper facilities for such 
access. 

33. Project Inspection. Project inspection and acceptance of the Work shall be performed 
by [TBD] (“Project Inspector”).  Project Inspector shall have free access to any or all 
parts of Work at any time, subject to the requirements set forth in Section 32 (Access to 
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Work) applicable to the District’s personnel.  Design-Builder shall furnish the District’s 
Project Inspector reasonable opportunities for obtaining such information as may be 
necessary to keep him/her fully informed respecting progress, manner of Work, and 
character of materials.  Design-Builder shall be liable for any delay caused by its non-
compliant Work or its failure to provide proper notification for inspection.  Design-Builder 
hereby acknowledges that the Project Manager(s), the Project Inspector(s), and the 
Division of the State Architect have authority to approve and/or suspend the Work if 
Design-Builder’s Work does not comply with the requirements of the Contract 
Documents, Title 24 of the California Code of Regulations, and all applicable laws.  
Design-Builder shall be liable for any delay caused by its non-compliant Work. 

34. Protection of Work and Property. Design-Builder shall erect and properly maintain at 
all times, as required by conditions and progress of the Work, all necessary safeguards, 
signs, barriers, lights, and security persons for protection of workers and the public, and 
shall post danger signs warning against hazards created by the Work.  In an emergency 
affecting life and safety of life or of Work or of adjoining property, Design-Builder, 
without special instruction or authorization from District, is permitted to act at his 
discretion to prevent such threatened loss or injury. 

35. Occupancy. District reserves the right to occupy parking lot at any time before Final 
Completion, subject to safety restrictions and construction access specified by Design-
Builder, and such occupancy shall not constitute final acceptance or approval of any part 
of the Work covered by this Contract, nor shall such occupancy extend the date specified 
for completion of the Work. 

36. Force Majeure. “Force Majeure” means any event or circumstance which are beyond 
the parties’ control and makes performance of the contract impractical or impossible.  
The Party seeking to have its performance obligation(s) excused must demonstrate that 
there was such an insuperable interference occurring without the party’s intervention as 
could not have been prevented by the exercise of prudence, diligence and care by 
providing prompt notice to the other Party, including full particulars of such event, of its 
inability to perform its obligations due to such event, following commencement of the 
claiming Party’s inability to so perform its obligations.  To the extent satisfying these 
conditions, Force Majeure events include but are not limited to, the following:  acts of 
God, war, civil unrest, epidemic, fire, smoke, volcanic eruption, earthquake, strike, 
unusually severe weather, flood, or shortage of transportation facilities, lock out, or 
commandeering of materials, product, plant, or facilities by the government.  Force 
Majeure shall not be based on a Party’s financial inability to perform under this 
Agreement unless there exists extreme and unreasonable difficulty, expense, injury, or 
loss involved.  A Force Majeure event does not include an act of negligence or intentional 
wrongdoing by a Party.  Any Party claiming a Force Majeure event shall use reasonable 
diligence to remove the condition that prevents performance and shall not be entitled to 
suspend performance of its obligations in any greater scope or for any longer duration 
than is required by the Force Majeure event. Each Party shall use its best efforts to 
mitigate the effects of such Force Majeure event, remedy its inability to perform, and 
resume full performance of its obligations hereunder. No obligation that arose before the 
Force Majeure event that could and should have been fully performed before such Force 
Majeure event is excused as a result of such Force Majeure event.   
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37. Termination. 

37.1. For Failure of Conditions.  Design-Builder’s obligations under this Agreement 
are conditioned on the completion of the following conditions on or before April 
15, 2023: 

37.1.1. Completion of a physical inspection of the Facility and the property upon 
which the Facility is located (the “Premises”) including, if applicable, 
geotechnical work, to confirm the suitability of the Facility and the Premises 
for the System; 

37.1.2. Execution by Design-Builder of all necessary agreements with the Utility for 
interconnection of the System to the Utility’s electric distribution system; 

37.1.3. Confirmation that District will be grandfathered under NEM 2.0; 

37.1.4. District has complied with the requirements of, and performed all of 
District’s obligations related to, the California Environmental Quality Act 
(“CEQA”) prior to commencement of construction. 

37.1.5. If any of the conditions listed above are not satisfied, or, if applicable, 
waived, by the applicable date specified in that subsection, the Parties will 
attempt in good faith to negotiate new dates for the satisfaction of the failed 
conditions.  If the parties are unable to negotiate new dates, then the Party 
that has not failed to meet an obligation may terminate this Agreement upon 
ten (10) days’ written notice to the other Party without liability for costs or 
damages or triggering a default under this Agreement. 

37.2. For Convenience by District.  District may terminate this Agreement upon 
fifteen (15) calendar days of written notice to the Design-Builder (“Effective Date 
of Termination”) and use any reasonable method the District deems expedient to 
complete the project, including contracting with replacement contractor or 
contractors, if it is found that reasons beyond the control of either the District or 
Design-Builder make it impossible or against the District’s interest to complete the 
Work.  In such a case, District shall compensate Design-Builder for work 
completed to date as a pro-rata amount of the full fees, costs, and expenses 
necessarily incurred, including: (a) Work performed (including materials and 
equipment delivered to the Site) through the date of termination; (b) materials 
and equipment not yet delivered to the Site but in transit or in fabrication as of 
the date of termination, provided that such materials and equipment cannot be 
returned and refunded; (c) any transportation, storage, cancellation, and 
restocking costs incurred by Design-Builder in connection with a return of 
materials or equipment; and (d) reasonable demobilization costs and fees arising 
out of such early termination.  All fees, costs and expenses must be justified, 
properly documented, and submitted to District for validation.  Design-Builder will 
use commercially practicable efforts to mitigate these fees, costs, and expenses.  
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The payment described herein shall be treated as a final payment in accordance 
with Public Contract Code section 7107. 

37.3. With Cause.  Either Party may terminate this Agreement upon giving of written 
notice of intention to terminate for cause.  Cause shall include: 

37.3.1. material violation of this Agreement; or   

37.3.2. any act exposing the other Party to liability to others for personal injury or 
property damage; or 

37.3.3. District may terminate if Design-Builder is adjudged a bankrupt, Design-
Builder makes a general assignment for the benefit of creditors or a 
receiver is appointed on account of Design-Builder's insolvency. 

Written notice of termination for cause shall contain the reasons for such intention 
to terminate and unless within fifteen (15) calendar days after that notice the 
condition or violation shall cease, or appropriate arrangements for the correction 
thereof be commenced within fifteen (15) calendar days, this Agreement shall 
upon the expiration of the 15–day period cease and terminate. 

In the event of termination for cause by District, the District may secure the Work 
from another Design-Builder.  If the expense, fees, and costs to the District 
exceed the cost of Work pursuant to this Agreement, Design-Builder shall pay, as 
sole remedy, the excess expense, fees, and/or costs to the District less any 
amounts paid to the District by the performance bond surety, within thirty (30) 
days of the receipt of the District’s notice of these expense, fees, and/or costs.  
The foregoing provisions are in addition to and not a limitation of any other rights 
or remedies available to District.   

In the event of termination for cause by Design-Builder, if undisputed by District, 
District shall release any bonds provided hereunder and pay Design-Builder the 
amounts provided for in Section 7.  

In the event either Party terminates this Agreement in accordance with this 
Section, if undisputed, District shall, within thirty (30) Days after receipt of an 
invoice, pay for (a) Work satisfactorily performed (including materials and 
equipment delivered to the Site) through the date of termination; and (b) 
materials and equipment not yet delivered to the Site but in transit or in 
fabrication as of the date of termination, provided that such materials and 
equipment are delivered to the Site in acceptable condition.   

37.4. Upon termination, Design-Builder shall provide the District with all documents 
produced maintained or collected by Design-Builder pursuant to this Agreement, 
whether or not such documents are final or draft documents. 

38. Indemnification.  Design-Builder shall, at its sole expense, defend, indemnify, and 
hold harmless the District, the State of California, and their agents, representatives, 
officers, consultants, employees, trustees, and volunteers (“District Indemnified 
Parties”) from any and all demands, losses, liabilities, claims, suits, and actions (the 
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“claims”) of any kind, nature, and description, to the extent arising from third-party 
claims of personal injury, death, or property damage arising from the negligence or 
willful misconduct of or its performance or nonperformance under this Agreement by 
Design-Builder or its Subcontractors, except to the extent the claims are caused by the 
negligence or willful misconduct of District Indemnified Parties. Design-Builder shall also 
defend, indemnify, and hold harmless the District Indemnified Parties from any dispute 
between Design-Builder and its subcontractors/suppliers/ sureties, including, but not 
limited to, any failure or alleged failure of Design-Builder to pay any subcontractor or 
supplier of any tier or any other person employed in connection with Design-Builder’s 
conduct arising from or related to and/or filing of any stop payment notice or mechanic’s 
lien claims.  The District shall have the right to accept or reject any legal representation 
that Design-Builder proposes to defend the indemnified parties, such acceptance not to 
be unreasonably conditioned, delayed or withheld. 

39. Insurance.  

39.1. The Design-Builder shall procure and maintain at all times it performs any portion 
of the Services the following insurance: 

39.1.1. General Liability.  Two Million Dollars ($2,000,000) combined single limit 
per occurrence for bodily injury, personal injury and property damage in 
the form of Comprehensive General Liability and Contractual Liability.  If 
Commercial General Liability or other form with a general aggregate limit 
is used, either the general aggregate limit shall apply separately to each 
project/location or the general aggregate limit shall be twice the required 
occurrence limit. Limit may be met through combination of primary and 
excess policies. 

39.1.2. Automobile Liability Insurance.  One Million Dollars ($1,000,000) 
combined single limit per occurrence for any automobile that shall protect 
the Design-Builder and the District from all claims of bodily injury, 
property damage, personal injury, death, and medical payments arising 
performing any portion of the Services by Design-Builder. 

39.1.3. Workers’ Compensation and Employers’ Liability Insurance.  For all 
of the Design-Builder’s employees who are subject to this Agreement and 
to the extent required by the applicable state or federal law, Design-
Builder shall keep in full force and effect, a Workers' Compensation policy. 
That policy shall provide employers' liability coverage with minimum 
liability coverage of One Million Dollars ($1,000,000) per accident for 
bodily injury or disease.  Design-Builder ensures that the insurer waives 
the right of subrogation against the District and its respective elected 
officials, officers, employees, agents, representatives, consultants, 
trustees, and volunteers.  

39.1.4. Professional Liability (Errors and Omissions) Insurance.  Two 
Million Dollars ($2,000,000) for errors and omissions as appropriate to 
profession of engineer designing photovoltaic system, diesel generator 
with microgrid resiliency capabilities, and battery energy storage systems 
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with microgrid resiliency capabilities, coverage to continue through 
completion of construction plus three (3) years thereafter. 

39.1.5. Builder's Risk Insurance.  On a replacement cost value basis, Design-
Builder shall procure and maintain, during the life of this Agreement, 
Builder’s Risk (Course of Construction), or similar first party property 
coverage to insure against all risks of accidental physical loss and shall 
include without limitation the perils of vandalism and/or malicious mischief 
(both without any limitation regarding vacancy or occupancy), sprinkler 
leakage, civil authority, theft, sonic disturbance, earthquake, flood, 
collapse, wind, fire, war, terrorism, lightning, smoke, and rioting.  
Coverage shall include debris removal, demolition, increased costs due to 
enforcement of all applicable ordinances and/or laws in the repair and 
replacement of damaged and undamaged portions of the property, and 
reasonable costs for engineering services and expenses required as a 
result of any insured loss upon the Work and Project, including completed 
Work and Work in progress, to the full insurable value thereof. 

39.1.6. Excess Liability.  Four Million Dollars ($4,000,000) per occurrence to 
meet the policy limit requirements of the required policies if Design-
Builder’s underlying policy limits are less than required.  There shall be no 
gap between the per occurrence amount of any underlying policy and the 
start of the coverage under the Excess Liability Insurance Policy.  Any 
Excess Liability Insurance Policy shall protect Design-Builder, District, 
State, and Project Manager(s) in amounts, and that complies with all 
requirements for Commercial General Liability and Automobile Liability 
and Employers’ Liability Insurance. 

39.1.7. Proof of Insurance.  Design-Builder shall not commence performing any 
portion of the Services until all required insurance has been obtained and 
certificates indicating the required coverage have been delivered in 
duplicate to the District and approved by the District.  Certificates and 
insurance policies shall include the following:  

39.1.7.1. Language stating in particular those insured, extent of 
insurance, location and operation to which insurance applies, 
expiration date, to whom cancellation notice will be sent, and 
length of notice period. 

39.1.7.2. For the general liability and automobile liability policies: 

39.1.7.2.1. All policies shall be written on an occurrence form. 

39.1.7.2.2. All endorsements, certificates and insurance 
policies shall state that the District, its 
representatives, consultants, trustees, officers, 
officials, employees, agents, and volunteers 
(“Additional Insureds”) are to be covered as 
additional insureds as respects liability arising out 
of activities performed by or on behalf of Design-
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Builder; instruments of Service and completed 
operations of the Design-Builder; premises owned, 
occupied or used by Design-Builder; or 
automobiles owned, leased, hired or borrowed by 
Design-Builder.  The coverage shall contain no 
special limitations on the scope of protection 
afforded to the Additional Insureds. 

39.1.7.2.3. For any claims related to the projects, Design-
Builder’s insurance coverage shall be primary 
insurance as respects the Additional Insureds.  Any 
insurance or self-insurance maintained by the 
Additional Insureds shall be in excess of the 
Design-Builder’s insurance and shall not contribute 
with it. 

39.1.7.2.4. All endorsements shall waive any right to 
subrogation against any of the named additional 
insureds. 

39.1.7.2.5. Any failure to comply with reporting or other 
provisions of the policies including breaches of 
warranties shall not affect coverage provided to the 
Additional Insureds. 

39.1.7.3. Insurance written on a “claims made” basis shall be retroactive 
to a date that coincides with or precedes Design-Builder’s 
commencement of Work, including subsequent policies 
purchased as renewals or replacements. Said policy is to be 
renewed by Design-Builder and all Subcontractors for a period 
of five (5) years following completion of the Work or 
termination of this Contract. Such insurance must have the 
same coverage and limits as the policy that was in effect during 
the term of this Contract and will cover Design-Builder and all 
Subcontractors for all claims made. 

39.1.7.4. Design-Builder’s and Subcontractors’ insurance policy(s) shall 
be primary and non-contributory to any insurance or self-
insurance maintained by District, its Board Members, 
employees and/or agents, the State of California, Construction 
Manager(s), Project Manager(s), and/or Inspector(s). 

39.1.7.5. Design-Builder’s insurance shall apply separately to each 
insured against whom claim is made or suit is brought. 

39.1.7.6. Each insurance policy shall include a clause stating that 
coverage shall not be suspended, voided, canceled, reduced in 
coverage or in limits except after thirty (30) days prior written 
notice (except for ten (10) days’ notice in event of cancellation 
due to non-payment).   
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39.1.8. Acceptability of Insurers.  Insurance is to be placed with insurers with 
a current A.M. Best’s rating of no less than A:VII, unless otherwise 
acceptable to the District. 

39.1.9. Failure of Design-Builder and/or its Subcontractor(s) to comply with the 
insurance requirements herein shall be deemed a material breach of the 
Contract and constitute a Default by Design-Builder pursuant to this 
Contract. 

40. Payment Bond and Performance Bond. Design-Builder shall not commence the Work 
until it has provided to the District, in a form acceptable to the District, a Payment 
(Labor and Material) Bond and a Performance Bond, each in an amount equivalent to 
one hundred percent (100%) of the Construction Price issued by a surety admitted to 
issue bonds in the State of California and otherwise acceptable to the District. 

41. Permits and Licenses.  Design-Builder and all Design-Builder's employees or agents 
shall secure and maintain in force, at Design-Builder’s sole cost and expense, such 
permits and licenses as are required by law in connection with the furnishing of 
materials, supplies, or services pursuant to this Agreement. 

42. Assignment.  The rights, burdens, duties, or obligations of Design-Builder pursuant to 
this Agreement shall not be assigned by the Design-Builder without the prior written 
consent of the District.  

43. Subcontractors.  Subcontractors, if any, other than those identified in Registered 
Subcontractors List hereto, engaged by the Design-Builder for any Service or Work 
under this Agreement shall be subject to the approval of the District, such approval not 
to be unreasonably conditioned, delayed or withheld.  Design-Builder agrees to bind 
every subcontractor by the terms of the Agreement as far as such terms are applicable 
to subcontractor’s work, including, without limitation, all indemnification, insurance, 
bond, and warranty requirements.  If Design-Builder shall subcontract any part of this 
Agreement, Design-Builder shall be fully responsible to the District for acts and 
omissions of its subcontractor and of persons either directly or indirectly employed by 
itself.  Nothing contained in this Agreement shall create any contractual relations 
between any subcontractor and the District. 

44. Compliance with Laws.  Design-Builder shall observe and comply with all rules and 
regulations of the governing board of the District and all federal, state, and local laws, 
ordinances and regulations applicable to the Work.  Design-Builder shall give all notices 
required by any law, ordinance, rule and regulation bearing on conduct of the Work as 
indicated or specified.  If Design-Builder observes that any of the Work required by this 
Agreement is at variance with any such laws, ordinance, rules or regulations, Design-
Builder shall notify the District, in writing, and, at the sole option of the District, any 
necessary changes to the scope of the Work shall be made and this Agreement shall be 
appropriately amended in writing, or this Agreement shall be terminated effective upon 
Design-Builder’s receipt of a written termination notice from the District.  If Design-
Builder performs any work that is in violation of any laws, ordinances, rules or 
regulations, without first notifying the District of the violation, Design-Builder shall bear 
all costs arising therefrom. 
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44.1. Labor Code Requirements.  Design-Builder shall comply with all applicable 
provisions of the California Labor Code, Division 3, Part 7, Chapter 1, Articles 1-5, 
including, without limitation, the payment of the general prevailing per diem wage 
rates for public work projects of more than one thousand dollars ($1,000).  Copies 
of the prevailing rate of per diem wages are on file with the District.  In addition, 
the Design-Builder and each subcontractor shall comply with Chapter 1 of Division 
2, Part 7 of the California Labor Code, beginning with Section 1720, and including 
Section 1735, 1777.5 and 1777.6, forbidding discrimination, and Sections 1776, 
1777.5 and 1777.6 concerning the employment of apprentices by Design-Builder 
or subcontractors.  Willful failure to comply may result in penalties, including loss 
of the right to bid on or receive public works contracts.   

44.1.1. Labor Compliance:  Design-Builder shall perform the Work of the Project 
while materially complying with all the applicable regulations, including 
section 16000, et seq., of Title 8 of the California Code of Regulations and is 
subject to labor compliance monitoring and enforcement by the Department 
of Industrial Relations. 

44.1.2. Project Stabilization Agreement/Certified Payroll Records.  The 
District has entered into a Project Stabilization Agreement (“PSA”), which 
covers this Project.  As Design-Builder and its subcontractor(s) have agreed 
to be bound by the terms of the PSA entered into by the District on October 
22, 2012, Design-Builder and its subcontractors may be excused from 
uploading CPRs electronically using DIR’s eCPR System by uploading the 
CPRs by electronic XML file or entering each record manually using the DIR’s 
iform (or current form) online at http://www.dir.ca.gov/Public-
Works/Certified-Payroll-Reporting.html , or by using a more current 
application and URL.  However, within ten (10) days of any request by the 
District or Labor Commissioner, Design-Builder and its subcontractors shall 
provide CPRs showing the name, address, social security number, work 
classification, straight time, and overtime hours worked each day and week, 
and the actual per diem wages paid to each journeyman, apprentice, worker, 
or other employee employed by the Design-Builder and/or each 
subcontractor in connection with the Work. 

44.1.3. Registered Subcontractor List:  Within 30 days of the award of 
contract or prior to commencing the Work under this Agreement, whichever 
occurs first, Design-Builder shall provide District all information required by 
Labor Code section 1773.3, as amended by Stats. 2017, Ch. 28, Sec. 21, for 
Design-Builder and all tiers of Subcontractors to enable District to provide 
notice to the Department of Industrial Relations (DIR) of the Contract (PWC-
100 form).  Design-Builder shall submit and maintain an updated Registered 
Subcontractor List including all Subcontractors of any tier furnishing labor, 
material, or equipment to the Project.   

44.2. Federal Prevailing Wage and Apprenticeship Requirements:  Design-Builder 
will comply with the following prevailing wage requirements and apprenticeship 
requirements in the Inflation Reduction Act.  
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44.2.1. Prevailing Wage Requirements mean any laborers and mechanics employed 
by the Design-Builder or subcontractor in the construction of the Project shall 
be paid wages at rates not less than the prevailing rates for construction, 
alteration, or repair of a similar character in the locality in which the Project 
is located as most recently determined by the Secretary of Labor, in 
accordance with subchapter IV of Chapter 31 of Title 40, United State Code. 

44.2.2. Apprenticeship Requirements mean, with respect to the construction of the 
Project, not less than the applicable percentage of the total labor hours of the 
construction work shall be performed by qualified apprentices.  The 
applicable percentage shall be 12.5 percent.  The apprenticeship requirement 
shall be subject to any applicable requirements for apprentice-to-
journeyworker ratios of the Department of Labor or the applicable State 
apprenticeship agency.  The Design-Builder shall employ at least one or more 
qualified apprentices to perform the Work. 

45. Audit.  Design-Builder shall establish and maintain books, records, and systems of 
account, in accordance with generally accepted accounting principles, reflecting all 
business operations of Design-Builder transacted under this Agreement.  Design-Builder 
shall retain these books, records, and systems of account during the Term of this 
Agreement and for three (3) years thereafter.  Design-Builder shall permit the District, 
its agent, other representatives, or an independent auditor to audit, examine, and make 
excerpts, copies, and transcripts from all books and records, and to make audit(s) of all 
billing statements, invoices, records, and other data related to the Services covered by 
this Agreement.  Audit(s) may be performed at any time, provided that the District shall 
give reasonable prior notice to Design-Builder and shall conduct audit(s) during Design-
Builder’s normal business hours, unless Design-Builder otherwise consents. 

46. Non-Discrimination.  It is the policy of the District that in connection with all work 
performed under contracts there be no discrimination against any employee engaged in 
the work because of race, religious creed, color, national origin, ancestry, physical 
disability, mental disability, medical condition, genetic information, marital status, sex, 
gender, gender identity, gender expression, age, sexual orientation, or veteran or 
military status and therefore the Design-Builder agrees to comply with applicable 
Federal and California laws including, but not limited to the California Fair Employment 
and Housing Act beginning with Government Code Section 12900 and Labor Code 
Section 1735.  In addition, the Design-Builder agrees to require like compliance by all its 
subcontractors.  

47. Environmental Attributes and Energy Credits.  District shall own all right, title, and 
interest associated with or resulting from the development, construction, installation and 
ownership of any facilities installed on the Project (“Generating Facilities”).  This 
ownership includes the production, sale, purchase or use of the energy output including, 
and includes without limitation: 

47.1. All Environmental Incentives associated in any way with the Generating Facilities.  
“Environmental Incentives” means all rights, credits (including tax credits), 
rebates, benefits, reductions, offsets and allowances and entitlements of any kind, 
howsoever entitled or named (including carbon credits and allowances), whether 
arising under federal, state or local law, international treaty, trade association 
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membership or the like arising from the Generating Facilities or the energy 
produced or otherwise from the development, construction, installation or 
ownership of the Generating Facilities or the production, sale, purchase, 
consumption or use of the energy produced from the Generating Facilities.  
Without limiting the forgoing, Environmental Incentives includes green tags, 
renewable energy credits, tradable renewable certificates, portfolio energy credits, 
the right to apply for (and entitlement to receive) incentives under the Self-
Generation Incentive Program or other incentive programs offered by the State of 
California and/or Load Serving Entity and the right to claim federal income tax 
credits under Section 45 or 48 of the Code as such credits are available arising 
from the Environmental Attributes of the Generating Facilities or the energy 
produced from the Generating Facilities or the production, sale, purchase, 
consumption or use of the energy produced from the Generating Facilities. 

47.2. All rights and interests in incentive payments to be made under the Self-
Generation Incentive Program. 

47.3. All reporting rights and the exclusive rights to claim responsibility for the delivery 
of the energy from the Generating Facilities. 

47.4. All reporting rights and the exclusive rights to claim responsibility for the 
reductions in emissions of pollution and greenhouse gases resulting from the 
generation and delivery of energy. 

47.5. All carbon reduction credits as defined under the California Action Reserve or such 
similar definition as enacted by the State of California or the U.S. Federal 
Government. 

47.6. All "renewable energy credits," as such term is defined in Section 399.12(h)(2) of 
the California Public Utilities Code, associated with the Generating Facilities. 

48. Limitation of Liability and Waiver of Consequential Damages.  Other than as 
provided in this Agreement, the District’s financial obligations under this Agreement shall 
be limited to the payment of the compensation provided in this Agreement.  In no event 
shall the District be liable, regardless of whether the claim is based on contract or tort, 
for any special, consequential, indirect or incidental damages, including but not limited 
to, lost profits or revenue.        

49. Section 179D Tax Credit .  Design-Builder shall issue a credit to District as an offset to 
the Design Fee equal to fifty percent (50%) of the amount of any tax deduction and/or 
credit Design-Builder and/or any member of Design-Builder receives for the Project at 
any time under the Commercial Buildings Energy-Efficiency Tax Deduction, 26 U.S. Code 
§ 179D (“Section 179D”).  Design-Builder shall provide District with all necessary 
documentation to enable District to verify the amounts of the Section 179D tax 
deduction and the resulting credit owed to District. Design-Builder shall notify District in 
writing of the Section 179D tax deduction within 30 days of when Design-Builder and/or 
any member of Design-Builder receives IRS notice of the Section 179D tax deduction or 
receives the Section 179D tax refund, whichever occurs first. 
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50. Confidentiality.  Design-Builder and all Design-Builder’s agents, personnel, 
employee(s), and/or subcontractor(s) shall maintain the confidentiality of all information 
received in the course of performing the Services to the extent allowed by law.  This 
requirement to maintain confidentiality shall extend beyond the termination of this 
Agreement. 

51. Disputes.  In the event of any demand by Design-Builder for (A) a time extension, 
including, without limitation, for relief from damages or penalties for delay assessed by 
the District under the Agreement, (B) payment by the District of money or damages 
arising from work done by, or on behalf of, Design-Builder pursuant to the Agreement 
and payment of which is not otherwise expressly provided for or to which Design-Builder 
is not otherwise entitled to, or (C) an amount of payment disputed by the District, the 
parties shall attempt to resolve the dispute by those procedures set forth in Public 
Contract Code section 9204 and/or Article 1.5 (commencing with section 20104) of 
Chapter 1, Part 3, Division 2, of the Public Contract Code, if applicable, the provisions of 
which are each attached hereto and incorporated herein by this reference.  If a claim, or 
any portion thereof, remains in dispute upon satisfaction of all applicable dispute 
resolution requirements, the Design-Builder shall comply with all claims presentation 
requirements as provided in Chapter 1 (commencing with section 900) and Chapter 2 
(commencing with section 910) of Part 3 of Division 3.6 of Title 1 of Government Code 
as a condition precedent to the Design-Builder’s right to bring a civil action against the 
District.  For purposes of those provisions, the running of the time within which a claim 
must be presented to the District shall be tolled from the time the claimant submits its 
written claim until the time the claim is denied, including any time utilized by any 
applicable meet and confer process. Pending resolution of the dispute, Design-Builder 
agrees it will neither rescind the Contract nor stop or delay the progress of the Work, 
during any dispute, claim, negotiation, mediation, or arbitration proceeding, except by 
written agreement of the District.   

52. Attorney Fees and Costs.  Should litigation be necessary to enforce any terms or 
provisions of this Agreement, then each party shall bear its own litigation and collection 
expenses, witness fees, court costs, and attorney’s fees. 

53. Notice.  Any notice required or permitted to be given under this Agreement shall be 
deemed to have been given, served, and received if given in writing and either 
personally delivered or deposited in the United States mail, registered or certified mail, 
postage prepaid, return receipt required, or sent by overnight delivery service, 
addressed as follows or as instructed by the intended recipient: 

DISTRICT 

Contra Costa Community College District 
500 N. Court Street 
Martinez, CA  94553 
ATTN:   
Fax: 
Email: 
 

DESIGN-BUILDER 

 
 
 
ATTN:   
Fax: 
Email:   
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Any notice personally given or sent by facsimile transmission shall be effective upon 
receipt.  Any notice sent by overnight delivery service shall be effective the business day 
next following delivery thereof to the overnight delivery service.  Any notice given by 
mail shall be effective three (3) days after deposit in the United States mail.  A courtesy 
copy of the notice shall be sent by electronic mail. 

54. Governing Law.  This Agreement shall be governed by and the rights, duties and 
obligations of the Parties shall be determined and enforced in accordance with the laws 
of the State of California.  The Parties further agree that any action or proceeding 
brought to enforce the terms and conditions of this Agreement shall be maintained in 
county in which the District’s administrative offices are located. 

55. Severability.  If any term, condition or provision of this Agreement is held by a court of 
competent jurisdiction to be invalid, void or unenforceable, the remaining provisions will 
nevertheless continue in full force and effect, and shall not be affected, impaired or 
invalidated in any way. 

56. Waiver.  The waiver by either party of any breach of any term, covenant, or condition 
herein contained shall not be deemed to be a waiver of such term, covenant, condition, 
or any subsequent breach of the same or any other term, covenant, or condition herein 
contained. 

57. Captions and Interpretations.  Paragraph headings in this Agreement are used solely 
for convenience, and shall be wholly disregarded in the construction of this Agreement.  
No provision of this Agreement shall be interpreted for or against a party because that 
party of its legal representative drafted such provision, and this Agreement shall be 
construed as if jointly prepared by the Parties. 

58. Incorporation of Recitals and Exhibits.  The Recitals and each exhibit attached 
hereto are hereby incorporated herein by reference.  There shall be no offsets or cross 
defaults between this Agreement, the operation and maintenance agreement, the 
performance guarantee, or the savings guarantee agreement (all attached thereto).  

59. Cooperation.  The Parties hereto hereby agree to execute all such other documents and 
to take all such other action as may be reasonably necessary to effect the purposes of 
this Agreement. 

60. Binding Contract.  This Agreement shall be binding upon the parties hereto and upon 
their successors and assigns, and shall inure to the benefit of said parties and their 
successors and assigns. 

61. Authority to Bind Parties.  Neither party in the performance of any and all duties 
under this Agreement, except as otherwise provided in this Agreement, has any 
authority to bind the other to any agreements or undertakings. 

62. No Rights in Third Parties.  This Agreement does not create any rights in, or inure to 
the benefit of, any third party except as expressly provided herein. 
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63. Signature Authority.  Each party has the full power and authority to enter into and 
perform this Agreement, and the person signing this Agreement on behalf of each Party 
has been properly authorized and empowered to enter into this Agreement. 

64. Counterparts.  This Agreement and all amendments to it may be executed in 
counterparts, each of which shall be deemed an original.  A facsimile or electronic 
signature shall be deemed to be the equivalent of the actual original signature.  All 
counterparts so executed shall constitute one document binding all the Parties hereto. 

65. Provisions Required By Law Deemed Inserted.  Each and every provision of law and 
clause required by law to be inserted in this Agreement shall be deemed to be inserted 
herein and this Agreement shall be read and enforced as though it were included 
therein. 

66. Entire Contract. This Agreement sets forth the entire contract between the parties 
hereto and fully supersedes any and all prior agreements, understanding, written or 
oral, between the parties hereto pertaining to the subject matter thereof.  This 
Agreement may be modified only in writing upon mutual consent. 

[SIGNATURES ON FOLLOWING PAGE] 
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IN WITNESS WHEREOF, the Parties hereto have executed this Agreement on the date 
indicated below. 

CONTRA COSTA COMMUNITY COLLEGE 
DISTRICT 
 

Date:     , 2023 

By:       

Print Name:      

Print Title:      

Address:        

Telephone:      

Facsimile:      

E-Mail:      

 

[NAME OF DESIGN-BUILDER] 

 

Date:     , 2023 

By:       

Print Name:      

Print Title:      

License No.:        

Address:      

Telephone:      

Facsimile:      

E-Mail:      
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Information regarding Design-Builder: 

 

Proper Name:       

License No.:       

Address:        

      

Telephone:       

Facsimile:       

E-Mail:        

 

Type of Business Entity: 

____ Individual 

____ Sole Proprietorship 

____ Partnership  

____ Limited Partnership 

____ Corporation, State:__________________

   

____ Limited Liability Company  

____ Other:        

_________________:  
Employer Identification and/or Social 
Security Number 
 
NOTE:  Section 6041 of the Internal 
Revenue Code (26 U.S.C. 6041) and 
Section 1.6041-1 of Title 26 of the 
Code of Federal Regulations (26 
C.F.R. 1.6041-1) requires the 
recipients of $600.00 or more to 
furnish their taxpayer information 
to the payer.  In order to comply 
with these requirements, the 
District requires the Design-Builder 
to furnish the information 
requested in this section. 
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Public Contract Code section 9204 

 
(a) The Legislature finds and declares that it is in the best interests of the state and its citizens to ensure that all 
construction business performed on a public works project in the state that is complete and not in dispute is paid in 
full and in a timely manner. 

(b) Notwithstanding any other law, including, but not limited to, Article 7.1 (commencing with Section 10240) of 
Chapter 1 of Part 2, Chapter 10 (commencing with Section 19100) of Part 2, and Article 1.5 (commencing with 
Section 20104) of Chapter 1 of Part 3, this section shall apply to any claim by a contractor in connection with a public 
works project. 

(c) For purposes of this section: 

(1) “Claim” means a separate demand by a contractor sent by registered mail or certified mail with return receipt 
requested, for one or more of the following: 

(A) A time extension, including, without limitation, for relief from damages or penalties for delay assessed by a public 
entity under a contract for a public works project. 

(B) Payment by the public entity of money or damages arising from work done by, or on behalf of, the contractor 
pursuant to the contract for a public works project and payment for which is not otherwise expressly provided or to 
which the claimant is not otherwise entitled. 

(C) Payment of an amount that is disputed by the public entity. 

(2) “Contractor” means any type of contractor within the meaning of Chapter 9 (commencing with Section 7000) of 
Division 3 of the Business and Professions Code who has entered into a direct contract with a public entity for a public 
works project. 

(3) (A) “Public entity” means, without limitation, except as provided in subparagraph (B), a state agency, department, 
office, division, bureau, board, or commission, the California State University, the University of California, a city, 
including a charter city, county, including a charter county, city and county, including a charter city and county, 
district, special district, public authority, political subdivision, public corporation, or nonprofit transit corporation 
wholly owned by a public agency and formed to carry out the purposes of the public agency. 

(B) “Public entity” shall not include the following: 

(i) The Department of Water Resources as to any project under the jurisdiction of that department. 

(ii) The Department of Transportation as to any project under the jurisdiction of that department. 

(iii) The Department of Parks and Recreation as to any project under the jurisdiction of that department. 

(iv) The Department of Corrections and Rehabilitation with respect to any project under its jurisdiction pursuant to 
Chapter 11 (commencing with Section 7000) of Title 7 of Part 3 of the Penal Code. 

(v) The Military Department as to any project under the jurisdiction of that department. 

(vi) The Department of General Services as to all other projects. 

(vii) The High-Speed Rail Authority. 

(4) “Public works project” means the erection, construction, alteration, repair, or improvement of any public 
structure, building, road, or other public improvement of any kind. 

(5) “Subcontractor” means any type of contractor within the meaning of Chapter 9 (commencing with Section 7000) 
of Division 3 of the Business and Professions Code who either is in direct contract with a contractor or is a lower tier 
subcontractor. 

(d) (1) (A) Upon receipt of a claim pursuant to this section, the public entity to which the claim applies shall conduct 
a reasonable review of the claim and, within a period not to exceed 45 days, shall provide the claimant a written 
statement identifying what portion of the claim is disputed and what portion is undisputed. Upon receipt of a claim, 
a public entity and a contractor may, by mutual agreement, extend the time period provided in this subdivision. 

(B) The claimant shall furnish reasonable documentation to support the claim. 

(C) If the public entity needs approval from its governing body to provide the claimant a written statement identifying 
the disputed portion and the undisputed portion of the claim, and the governing body does not meet within the 45 
days or within the mutually agreed to extension of time following receipt of a claim sent by registered mail or certified 
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mail, return receipt requested, the public entity shall have up to three days following the next duly publicly noticed 
meeting of the governing body after the 45-day period, or extension, expires to provide the claimant a written 
statement identifying the disputed portion and the undisputed portion. 

(D) Any payment due on an undisputed portion of the claim shall be processed and made within 60 days after the 
public entity issues its written statement. If the public entity fails to issue a written statement, paragraph (3) shall 
apply. 

(2) (A) If the claimant disputes the public entity’s written response, or if the public entity fails to respond to a claim 
issued pursuant to this section within the time prescribed, the claimant may demand in writing an informal conference 
to meet and confer for settlement of the issues in dispute. Upon receipt of a demand in writing sent by registered 
mail or certified mail, return receipt requested, the public entity shall schedule a meet and confer conference within 
30 days for settlement of the dispute. 

(B) Within 10 business days following the conclusion of the meet and confer conference, if the claim or any portion 
of the claim remains in dispute, the public entity shall provide the claimant a written statement identifying the portion 
of the claim that remains in dispute and the portion that is undisputed. Any payment due on an undisputed portion 
of the claim shall be processed and made within 60 days after the public entity issues its written statement. Any 
disputed portion of the claim, as identified by the contractor in writing, shall be submitted to nonbinding mediation, 
with the public entity and the claimant sharing the associated costs equally. The public entity and claimant shall 
mutually agree to a mediator within 10 business days after the disputed portion of the claim has been identified in 
writing. If the parties cannot agree upon a mediator, each party shall select a mediator and those mediators shall 
select a qualified neutral third party to mediate with regard to the disputed portion of the claim. Each party shall 
bear the fees and costs charged by its respective mediator in connection with the selection of the neutral mediator. 
If mediation is unsuccessful, the parts of the claim remaining in dispute shall be subject to applicable procedures 
outside this section. 

(C) For purposes of this section, mediation includes any nonbinding process, including, but not limited to, neutral 
evaluation or a dispute review board, in which an independent third party or board assists the parties in dispute 
resolution through negotiation or by issuance of an evaluation. Any mediation utilized shall conform to the timeframes 
in this section. 

(D) Unless otherwise agreed to by the public entity and the contractor in writing, the mediation conducted pursuant 
to this section shall excuse any further obligation under Section 20104.4 to mediate after litigation has been 
commenced. 

(E) This section does not preclude a public entity from requiring arbitration of disputes under private arbitration or 
the Public Works Contract Arbitration Program, if mediation under this section does not resolve the parties’ dispute. 

(3) Failure by the public entity to respond to a claim from a contractor within the time periods described in this 
subdivision or to otherwise meet the time requirements of this section shall result in the claim being deemed rejected 
in its entirety. A claim that is denied by reason of the public entity’s failure to have responded to a claim, or its failure 
to otherwise meet the time requirements of this section, shall not constitute an adverse finding with regard to the 
merits of the claim or the responsibility or qualifications of the claimant. 

(4) Amounts not paid in a timely manner as required by this section shall bear interest at 7 percent per annum. 

(5) If a subcontractor or a lower tier subcontractor lacks legal standing to assert a claim against a public entity 
because privity of contract does not exist, the contractor may present to the public entity a claim on behalf of a 
subcontractor or lower tier subcontractor. A subcontractor may request in writing, either on his or her own behalf or 
on behalf of a lower tier subcontractor, that the contractor present a claim for work which was performed by the 
subcontractor or by a lower tier subcontractor on behalf of the subcontractor. The subcontractor requesting that the 
claim be presented to the public entity shall furnish reasonable documentation to support the claim. Within 45 days 
of receipt of this written request, the contractor shall notify the subcontractor in writing as to whether the contractor 
presented the claim to the public entity and, if the original contractor did not present the claim, provide the 
subcontractor with a statement of the reasons for not having done so. 

(e) The text of this section or a summary of it shall be set forth in the plans or specifications for any public works 
project that may give rise to a claim under this section. 

(f) A waiver of the rights granted by this section is void and contrary to public policy, provided, however, that (1) 
upon receipt of a claim, the parties may mutually agree to waive, in writing, mediation and proceed directly to the 
commencement of a civil action or binding arbitration, as applicable; and (2) a public entity may prescribe reasonable 
change order, claim, and dispute resolution procedures and requirements in addition to the provisions of this section, 
so long as the contractual provisions do not conflict with or otherwise impair the timeframes and procedures set forth 
in this section. 
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(g) This section applies to contracts entered into on or after January 1, 2017. 

(h) Nothing in this section shall impose liability upon a public entity that makes loans or grants available through a 
competitive application process, for the failure of an awardee to meet its contractual obligations. 

(i) This section shall remain in effect only until January 1, 2027, and as of that date is repealed, unless a later enacted 
statute that is enacted before January 1, 2027, deletes or extends that date.  
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Public Contract Code sections 20104 – 20104.6 
 

§ 20104.   

(a) (1) This article applies to all public works claims of three hundred seventy-five thousand dollars ($375,000) or 
less which arise between a contractor and a local agency. 

(2) This article shall not apply to any claims resulting from a contract between a contractor and a public agency when 
the public agency has elected to resolve any disputes pursuant to Article 7.1 (commencing with Section 10240) of 
Chapter 1 of Part 2. 

(b) (1) “Public work” means “public works contract” as defined in Section 1101 but does not include any work or 
improvement contracted for by the state or the Regents of the University of California. 

(2) “Claim” means a separate demand by the contractor for (A) a time extension, (B) payment of money or damages 
arising from work done by, or on behalf of, the contractor pursuant to the contract for a public work and payment of 
which is not otherwise expressly provided for or the claimant is not otherwise entitled to, or (C) an amount the 
payment of which is disputed by the local agency. 

(c) The provisions of this article or a summary thereof shall be set forth in the plans or specifications for any work 
which may give rise to a claim under this article. 

(d) This article applies only to contracts entered into on or after January 1, 1991. 

§ 20104.2. 

For any claim subject to this article, the following requirements apply: 

(a) The claim shall be in writing and include the documents necessary to substantiate the claim. Claims must be filed 
on or before the date of final payment. Nothing in this subdivision is intended to extend the time limit or supersede 
notice requirements otherwise provided by contract for the filing of claims. 

(b) (1) For claims of less than fifty thousand dollars ($50,000), the local agency shall respond in writing to any 
written claim within 45 days of receipt of the claim, or may request, in writing, within 30 days of receipt of the claim, 
any additional documentation supporting the claim or relating to defenses to the claim the local agency may have 
against the claimant. 

(2) If additional information is thereafter required, it shall be requested and provided pursuant to this subdivision, 
upon mutual agreement of the local agency and the claimant. 

(3) The local agency’s written response to the claim, as further documented, shall be submitted to the claimant within 
15 days after receipt of the further documentation or within a period of time no greater than that taken by the 
claimant in producing the additional information, whichever is greater. 

(c) (1) For claims of over fifty thousand dollars ($50,000) and less than or equal to three hundred seventy-five 
thousand dollars ($375,000), the local agency shall respond in writing to all written claims within 60 days of receipt 
of the claim, or may request, in writing, within 30 days of receipt of the claim, any additional documentation 
supporting the claim or relating to defenses to the claim the local agency may have against the claimant. 

(2) If additional information is thereafter required, it shall be requested and provided pursuant to this subdivision, 
upon mutual agreement of the local agency and the claimant. 

(3) The local agency’s written response to the claim, as further documented, shall be submitted to the claimant within 
30 days after receipt of the further documentation, or within a period of time no greater than that taken by the 
claimant in producing the additional information or requested documentation, whichever is greater. 

(d) If the claimant disputes the local agency’s written response, or the local agency fails to respond within the time 
prescribed, the claimant may so notify the local agency, in writing, either within 15 days of receipt of the local 
agency’s response or within 15 days of the local agency’s failure to respond within the time prescribed, respectively, 
and demand an informal conference to meet and confer for settlement of the issues in dispute. Upon a demand, the 
local agency shall schedule a meet and confer conference within 30 days for settlement of the dispute. 

(e) Following the meet and confer conference, if the claim or any portion remains in dispute, the claimant may file a 
claim as provided in Chapter 1 (commencing with Section 900) and Chapter 2 (commencing with Section 910) of 
Part 3 of Division 3.6 of Title 1 of the Government Code. For purposes of those provisions, the running of the period 
of time within which a claim must be filed shall be tolled from the time the claimant submits his or her written claim 
pursuant to subdivision (a) until the time that claim is denied as a result of the meet and confer process, including 
any period of time utilized by the meet and confer process. 
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(f) This article does not apply to tort claims and nothing in this article is intended nor shall be construed to change 
the time periods for filing tort claims or actions specified by Chapter 1 (commencing with Section 900) and Chapter 
2 (commencing with Section 910) of Part 3 of Division 3.6 of Title 1 of the Government Code. 

 

§ 20104.4. 

The following procedures are established for all civil actions filed to resolve claims subject to this article: 

(a) Within 60 days, but no earlier than 30 days, following the filing or responsive pleadings, the court shall submit 
the matter to nonbinding mediation unless waived by mutual stipulation of both parties. The mediation process shall 
provide for the selection within 15 days by both parties of a disinterested third person as mediator, shall be 
commenced within 30 days of the submittal, and shall be concluded within 15 days from the commencement of the 
mediation unless a time requirement is extended upon a good cause showing to the court or by stipulation of both 
parties. If the parties fail to select a mediator within the 15-day period, any party may petition the court to appoint 
the mediator. 

(b) (1) If the matter remains in dispute, the case shall be submitted to judicial arbitration pursuant to Chapter 2.5 
(commencing with Section 1141.10) of Title 3 of Part 3 of the Code of Civil Procedure, notwithstanding Section 
1141.11 of that code. The Civil Discovery Act (Title 4 (commencing with Section 2016.010) of Part 4 of the Code of 
Civil Procedure) shall apply to any proceeding brought under this subdivision consistent with the rules pertaining to 
judicial arbitration. 

(2) Notwithstanding any other provision of law, upon stipulation of the parties, arbitrators appointed for purposes of 
this article shall be experienced in construction law, and, upon stipulation of the parties, mediators and arbitrators 
shall be paid necessary and reasonable hourly rates of pay not to exceed their customary rate, and such fees and 
expenses shall be paid equally by the parties, except in the case of arbitration where the arbitrator, for good cause, 
determines a different division. In no event shall these fees or expenses be paid by state or county funds. 

(3) In addition to Chapter 2.5 (commencing with Section 1141.10) of Title 3 of Part 3 of the Code of Civil Procedure, 
any party who after receiving an arbitration award requests a trial de novo but does not obtain a more favorable 
judgment shall, in addition to payment of costs and fees under that chapter, pay the attorney’s fees of the other 
party arising out of the trial de novo. 

(c) The court may, upon request by any party, order any witnesses to participate in the mediation or arbitration 
process. 

§ 20104.6. 

(a) No local agency shall fail to pay money as to any portion of a claim which is undisputed except as otherwise 
provided in the contract. 

(b) In any suit filed under Section 20104.4, the local agency shall pay interest at the legal rate on any arbitration 
award or judgment. The interest shall begin to accrue on the date the suit is filed in a court of law. 

 

END OF CLAIMS PROVISIONS 

  



 

 

 33 
Agreement For Design, Installation and Commissioning of Energy Systems between Contra 
Costa Community College District and [Name of Design-Builder] 
 

Exhibit A-1 

SYSTEM DESCRIPTION  

 

Photovoltaic System Size:  

 

 

 

System Location: 1351 Pioneer Square, Brentwood, CA  94513 

 

Modules:  

 

Expected Year 1 Energy:  

 

Inverter:  

 

Structure:   

 

Point of  

Interconnection:   

 

 

[THIS SCOPE WILL BE FINALIZED WITH THE SELECTED DESIGN-BUILDER.] 



 

 

 34 
Agreement For Design, Installation and Commissioning of Energy Systems between Contra 
Costa Community College District and [Name of Design-Builder] 
 

Exhibit A-2 

SCOPE OF WORK  

 
Design-Builder’s Entire Proposal is not made part of this Agreement.  
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EXHIBIT A-3.1 

SYSTEM WARRANTY – [DURATION] 

 

[SELECTED FIRM WILL ATTACH SYSTEM WARRANTY LANGUAGE HERE.]  
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EXHIBIT A-3.2 

MODULE WARRANTY – [DURATION] 

 

[SELECTED FIRM WILL ATTACH MANUFACTURER’S WARRANTY HERE.] 
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EXHIBIT A-3.3 

[BATTERY ENERGY SYSTEM or DIESEL GENERATOR SYSTEM] WARRANTY – 
[DURATION]  

 

[SELECTED FIRM WILL ATTACH MANUFACTURER’S WARRANTY HERE.] 
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EXHIBIT A-3.4 

INVERTER WARRANTY – [DURATION]  

 

[SELECTED FIRM WILL ATTACH MANUFACTURER’S WARRANTY HERE.] 
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Exhibit A-4 

PROJECT MILESTONE AND COMPLETION SCHEDULE 

 

Milestone Completion Date 

Notice to Proceed  

Site Investigation  

Design 50%  

Design 100%  

Permitting process   

Construction start – Parking lot  

Equipment Pads complete  

Structural Steel complete on all lots  

Equipment Installation  

PV install complete on all lots  

Overhead Electrical complete on all lots  

Commissioning   

Substantial Completion  

Operating Start Date  

Punch List Completion  

DSA and Project Close-Out  
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Exhibit A-5 

ARRAY LAYOUT 
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Exhibit A-6 

[BESS or GENERATOR] LAYOUT 
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EXHIBIT “B” 
 

ESCROW BID DOCUMENTATION 
 

 
1. Requirement to Escrow Bid Documentation 
 

a. Design-Builder shall submit, within SEVEN (7) calendar days after the date 
of the Notice of Award, one copy of all documentary information received or 
generated by Design-Builder in preparation of Total Contract Price for this 
Contract, as specified herein.  This material is referred to herein as “Escrow 
Bid Documentation.”  The Escrow Bid Documentation of Design-Builder will be 
held in escrow for the duration of the Contract. 

 
b. Design-Builder agrees, as a condition of award of the Contract, that the 

Escrow Bid Documentation constitutes all written information used in the 
preparation of its Total Contract Price, and that no other written bid 
preparation information shall be considered in resolving disputes or claims.  
Design-Builder also agrees that nothing in the Escrow Bid Documentation 
shall change or modify the terms or conditions of the Contract Documents. 

 
c. The Escrow Bid Documentation will not be opened by District except as 

indicated herein.  The Escrow Bid Documentation will be used only for the 
resolution of change orders and claims disputes. 

 
d. Design-Builder's submission of the Escrow Bid Documentation, as with the 

bonds and insurance documents required, is considered an essential part of 
the Contract award.  Should Design-Builder fail to make the submission within 
the allowed time specified above, District may deem Design-Builder to have 
failed to enter into the Contract, and District may award the Contract to the 
next lowest responsive responsible proposer. 

 
e. NO PAYMENTS WILL BE MADE, NOR WILL DISTRICT ACCEPT PROPOSED 

CHANGE ORDERS UNTIL THE ABOVE REQUIRED INFORMATION IS 
SUBMITTED AND APPROVED. 

 
f. The Escrow Bid Documentation shall be submitted in person by an authorized 

representative of Design-Builder to District. 
 
2. Ownership of Escrow Bid Documentation 
 

a. The Escrow Bid Documentation is, and shall always remain, the property of 
Design-Builder, subject to review by District, as provided herein. 

 
b. Escrow Bid Documentation constitute trade secrets, not known outside 

Design-Builder's business, known only to a limited extent and only by a 
limited number of employees of Design-Builder, safeguarded while in Design-
Builder's possession, extremely valuable to Design-Builder, and could be 
extremely valuable to Design-Builder's competitors by virtue of reflecting 
Design-Builder's contemplated techniques of construction.  Subject to the 
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provisions herein, District agrees to safeguard the Escrow Bid Documentation, 
and all information contained therein, against disclosure to the fullest extent 
permitted by law. 

 
3. Format and Contents of Escrow Bid Documentation 
 

a. Design-Builder may submit Escrow Bid Documentation in its usual cost-
estimating format; a standard format is not required.  The Escrow Bid 
Documentation shall be submitted in the language (e.g., English) of the 
specification. 

 
b. Escrow Bid Documentation must clearly itemize the estimated costs of 

performing the work of each bid item contained in the bid schedule, 
separating bid items into sub-items as required to present a detailed cost 
estimate and allow a detailed cost review.  The Escrow Bid Documentation 
shall include all subcontractor bids or quotes, supplier bids or quotes, quantity 
takeoffs, crews, equipment, calculations of rates of production and progress, 
copies of quotes from subcontractors and suppliers, and memoranda, 
narratives, add/deduct sheets, and all other information used by the Design-
Builder to arrive at the prices contained in the bid proposal.  Estimated costs 
should be broken down into Design-Builder's usual estimate categories such 
as direct labor, repair labor, equipment ownership and operation, expendable 
materials, permanent materials, and subcontract costs as appropriate.  All 
labor rates must be broken down to specify any and all burden costs 
including, but not limited to, health and welfare pay, vacation and holiday 
pay, pension contributions, training rates, benefits of any kind, insurance of 
any kind, workers’ compensation, liability insurance, truck expenses, supply 
expenses of any kind, payroll taxes, and any other taxes of any kind.  Plant 
and equipment and indirect costs should be detailed in Design-Builder's usual 
format.  Design-Builder's allocation of indirect costs, contingencies, markup, 
and other items to each bid item shall be identified. 

 
c. All costs shall be identified.  For bid items amounting to less than $10,000, 

estimated unit costs are acceptable without a detailed cost estimate, provided 
that labor, equipment, materials, and subcontracts, as applicable, are 
included and provided that indirect costs, contingencies, and markup, as 
applicable, are allocated. 

 
d. Bid Documentation provided by District should not be included in the Escrow 

Bid Documentation unless needed to comply with the following requirements. 
 
4. Submittal of Escrow Bid Documentation 
 

a. The Escrow Bid Documentation shall be submitted by the Design-Builder in a 
sealed container within SEVEN (7) calendar days after the date of the Notice 
of Award.  The container shall be clearly marked on the outside with the 
Design-Builder's name, date of submittal, project name and the words 
“Escrow Bid Documentation – Intended to be opened in the presence of 
Authorized Representatives of Both District and Design-Builder”. 
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b. By submitting Escrow Bid Documentation, Design-Builder represents that the 
material in the Escrow Bid Documentation constitutes all the documentary 
information used in preparation of the bid and that Design-Builder has 
personally examined the contents of the Escrow Bid Documentation container 
and has found that the documents in the container are complete. 

 
c. If Design-Builder's proposal is based upon subcontracting any part of the 

work, each subcontractor whose total subcontract price exceeds 5 percent of 
the total contract price proposed by Design-Builder, shall provide separate 
Escrow Documents to be included with those of Design-Builder.  Those 
documents shall be opened and examined in the same manner and at the 
same time as the examination described above for Design-Builder. 

 
d. If Design-Builder wishes to subcontract any portion of the Work after award, 

District retains the right to require Design-Builder to submit Escrow 
Documents for the subcontractor before the subcontract is approved. 

 
5. Storage, Examination and Final Disposition of Escrow Bid Documentation 
 

a. The Escrow Bid Documentation will be placed in escrow, for the life of the 
Contract, in a mutually agreeable institution.  The cost of storage will be paid 
by Design-Builder for the duration of the project until final Contract payment.  
The storage facilities shall be the appropriate size for all the Escrow Bid 
Documentation and located conveniently to both District's and Design-
Builder's offices. 

 
b. The Escrow Bid Documentation shall be examined by both District and 

Design-Builder, at any time deemed necessary by either District or Design-
Builder, to assist in the negotiation of price adjustments and change orders or 
the settlement of disputes and claims.  In the case of legal proceedings, 
Escrow Bid Documentation shall be used subject to the terms of an 
appropriate protective order if requested by Design-Builder and ordered by a 
court of competent jurisdiction.  Examination of the Escrow Bid 
Documentation is subject to the following conditions: 

 
(1) As trade secrets, the Escrow Bid Documentation is proprietary and 

confidential to the extent allowed by law. 
 
(2) District and Design-Builder shall each designate, in writing to the other 

party SEVEN (7) calendar days prior to any examination, the names 
of representatives who are authorized to examine the Escrow Bid 
Documentation.  No other person shall have access to the Escrow Bid 
Documentation. 

 
(3) Access to the documents may take place only in the presence of duly 

designated representatives of the District and Design-Builder.  If 
Design-Builder fails to designate a representative or appear for joint 
examination on SEVEN (7) calendar days’ notice, then the District 
representative may examine the Escrow Bid Documents alone upon an 
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additional THREE (3) calendar days’ notice if a representative of the 
Design-Builder does not appear at the time set. 

 
(4) If a subcontractor has submitted sealed information to be included in 

the Escrow Bid Documents, access to those documents may take place 
only in the presence of a duly designated representative of the District, 
Design-Builder and that subcontractor.  If that subcontractor fails to 
designate a representative or appear for joint examination on SEVEN 
(7) calendar days’ notice, then the District representative and/or the 
Design-Builder may examine the Escrow Bid Documentation without 
that subcontractor present upon an additional THREE (3) calendar 
days’ notice if a representative of that subcontractor does not appear 
at the time set. 

 
c. The Escrow Bid Documentation will be returned to Design-Builder at such time 

as the Contract has been completed and final settlement has been achieved. 
 
 
 

END OF DOCUMENT 
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EXHIBIT “C” 

ALLOWANCE EXPENDITURE DIRECTIVE FORM 

Contra Costa Community College 
District 
500 N Court St 
Martinez, CA  94553 

 ALLOWANCE 
EXPENDITURE 

DIRECTIVE NO.: 

 

ALLOWANCE EXPENDITURE DIRECTIVE 
Project:  _____________________________ 
 
Bid No.: ______________________________ 

Date: _________________ 
DSA File No.:___________  
DSA Appl. No.___________ 

The following parties agree to the terms of this Allowance Expenditure Directive (“AED”): 

Owner Name, Address, Telephone:  
 
Contra Costa Community College District 
500 N Court St 
Martinez, CA  945534 

Design-Builder Name, Address, Telephone:  
 
[Name of Design-Builder] 
[Address] 

 
Reference Description  Allowance 

Authorized for 
Expenditure 

Request for AED # 
Requested by: 
Performed by: 
Reason: 

[Description of unforeseen item relating to Work] 
[Requester] 
[Performer] 
[Reason] 

$  

Request for AED # 
Requested by: 
Performed by: 
Reason: 

[Description of unforeseen item relating to Work] 
[Requester] 
[Performer] 
[Reason] 

$  

Request for AED # 
Requested by: 
Performed by: 
Reason: 

[Description of unforeseen item relating to Work] 
[Requester] 
[Performer] 
[Reason] 

$  

 
Total Contract Allowance Amount: $ 

Amount of Previously Approved Allowance Expenditure 
Directive(s): 

$ 

Amount of this Allowance Expenditure Directive: $ 
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The undersigned Design-Builder approves the foregoing release of allowance for completion 
of each specified item, and agrees to furnish all labor, materials and services and perform 
all work necessary to complete any additional work specified for the consideration stated 
therein (“Work”).  Submission of sums which have no basis in fact or which Design-Builder 
knows are false are at the sole risk of Design-Builder and may be a violation of the False 
Claims Act set forth under Government Code section 12650, et seq.  

This Allowance Expenditure Directive must be signed by an authorized District 
representative.   

It is expressly understood that the authorized allowance expenditure granted herein 
represents a full accord and satisfaction for any and all cost impacts of the items herein, 
and Design-Builder waives any and all further compensation based on the items herein.  The 
value of the extra work or changes expressly includes any and all of the Design-Builder’s 
costs and expenses, and its subcontractors, both direct and indirect.  Any costs, expenses, 
or damages not included are deemed waived. 

Signatures: 

DISTRICT: 
 
CONTRA COSTA COMMUNITY COLLEGE 
DISTRICT 
 
Date: ________________________ 
 
 
By:__________________________ 
     [Print Name and Title here] 
 

DESIGN-BUILDER: 
 
[NAME OF DESIGN-BUILDER] 

Date: ________________________ 
 
 
By:__________________________ 
     [Print Name and Title here] 

PROJECT INSPECTOR: 
 
_____________________________ 
 
Date: ________________________ 
 
 
By:__________________________ 
     [Print Name Here] 

 

 
 
 

END OF DOCUMENT 
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PERFORMANCE BOND 
(100% of Contract Price) 

 
(Note:  Respondents must use this form, NOT a surety company form.)  
 
KNOW ALL PERSONS BY THESE PRESENTS: 
 

That WHEREAS, the governing board (“Board”) of the Contra Costa Community 
College District, (“District”) and       , (“Principal)” have 
entered into a contract for the furnishing of all materials and labor, services and 
transportation, necessary, convenient, and proper to perform the following project: 
 

ENERGY PROJECT (L-4030 Brentwood PV and Resiliency Project) 
 
(“Project” or “Contract”) which Contract dated     , 20___, and all of 
the Contract Documents attached to or forming a part of the Contract, are hereby referred 
to and made a part hereof, and  
 

And WHEREAS, said Principal is required under the terms of the Contract to furnish a 
bond for the faithful performance of the Contract; 
 

NOW, THEREFORE, the Principal and        
(“Surety”) are held and firmly bound unto the Board of the District in the penal sum of  
         DOLLARS ($  ), lawful 
money of the United States, for the payment of which sum well and truly to be made we 
bind ourselves, our heirs, executors, administrators, successors, and assigns jointly and 
severally, firmly by these presents, to: 
 

- Perform all the work required to complete the Project; and  
 
- Pay to the District all damages the District incurs as a result of the Principal’s 

failure to perform all the Work required to complete the Project. 
 
Or, at the District’s reasonable discretion and election, the Surety shall obtain a bid or bids 
for completing the Contract in accordance with its terms and conditions, and upon 
determination by the District of the lowest responsible bidder, arrange for a contract 
between such bidder and the District and make available as Work progresses sufficient 
funds to pay the cost of completion less the “balance of the Total Contract Price,” and to pay 
and perform all obligations of Principals under the Contract, including, without limitation, all 
obligations with respect to warranties, guarantees and the payment of liquidated damages.  
The term “balance of the Total Contract Price,” as used in this paragraph, shall mean the 
total amount payable to Principal by the District under the Contract and any modifications 
thereto, less the amount previously paid by the District to the Principal, less any 
withholdings by the District allowed under the Contract.  The Surety cannot award the 
completion contract, without the District’s consent, to the Principal or any of its 
subcontractors. 

The condition of the obligation is such that, if the above bounden Principal, his or its heirs, 
executors, administrators, successors, or assigns, shall in all things stand to and abide by, 
and well and truly keep and perform the covenants, conditions, and agreements in the 
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Contract and any alteration thereof made as therein provided, on his or its part to be kept 
and performed at the time and in the intent and meaning, including all contractual 
guarantees and warrantees of materials and workmanship, and shall indemnify and save 
harmless the District, its trustees, officers and agents, as therein stipulated, then this 
obligation shall become null and void, otherwise it shall be and remain in full force and 
virtue. 

Surety expressly agrees that the District may reject any contractor or subcontractor which 
may be proposed by Surety in fulfillment of its obligations in the event of default by the 
Principal.  Surety shall not utilize Principal in completing the Project nor shall Surety accept 
a Bid from Principal for completion of the Work if the District, when declaring the Principal in 
default, notifies Surety of the District’s objection to Principal’s further participation in the 
completion of the Work. 

Surety expressly agrees that the District may reject any contractor or subcontractor which 
may be proposed by Surety in fulfillment of its obligations in the event of default by the 
Principal.  Surety shall not utilize Principal in completing the Project nor shall Surety accept 
a Bid from Principal for completion of the Work if the District, when declaring the Principal in 
default, notifies Surety of the District’s objection to Principal’s further participation in the 
completion of the Work. 
 
As a condition precedent to the satisfactory completion of the Contract, the above obligation 
shall hold good for a period ending one year after the date of Operating Start Date during 
which time Surety’s obligation shall continue if Design-Builder shall fail to make full, 
complete, and satisfactory repair and replacements and totally protect the District from loss 
or damage resulting from or caused by defective materials or faulty workmanship.  The 
above obligation is separate from and does not affect to the obligations under the Output 
Guarantee, the Operations & Maintenance Agreement, or any warranty obligations that are 
effective for any period longer than one year following the Final Completion date.  Nothing 
herein shall limit the District’s rights or the Design-Builder or Surety’s obligations under the 
Contract, law or equity, including, but not limited to, the District's rights against Design-
Builder under California Code of Civil Procedure section 337.15 

The Surety, for value received, hereby stipulates and agrees that no change, extension of 
time, alteration, or addition to the terms of the contract or to the work to be performed 
thereunder or the specifications accompanying the same shall in any way affect its 
obligation on this bond, and it does hereby waive notice of any such change, extension of 
time, alteration, or addition to the terms of the Contract or to the work or to the 
specifications. 
 

IN WITNESS WHEREOF, two (2) identical counterparts of this instrument, each of 
which shall for all purposes be deemed an original thereof, have been duly executed by the 
Principal and Surety above named, on the    day of    , 20___. 
 
(Affix Corporate Seal)           

Principal 
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By 
 
             

Surety 
 
             

By 
 
             

Name of California Agent of Surety 
 
             

Address of California Agent of Surety  
 
             

Telephone Number of California Agent of Surety  
 
Successful Respondent must attach a Notarial Acknowledgment for all Surety's 
signatures and a Power of Attorney and Certificate of Authority for Surety.  The 
California Department of Insurance must authorize the Surety to be an admitted 
surety insurer. 
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PAYMENT BOND 
Contractor's Labor & Material Bond 

(100% of Contract Price) 
 
(Note: Respondents must use this form, NOT a surety company form.)  
 
KNOW ALL PERSONS BY THESE PRESENTS: 
 

That WHEREAS, the governing board (“Board”) of the Contra Costa Community 
College District, (or “District”) and      , (“Principal”) have 
entered into a contract for the furnishing of all materials and labor, services and 
transportation, necessary, convenient, and proper to perform the following project: 
 

ENERGY PROJECT (L-4030 Brentwood PV and Resiliency Project) 
 
(“Project” or “Contract”) which Contract dated     , 20___, and all of 
the Contract Documents attached to or forming a part of the Contract, are hereby referred 
to and made a part hereof, and  
 

WHEREAS, pursuant to law and the Contract, the Principal is required, before 
entering upon the performance of the work, to file a good and sufficient bond with the body 
by which the Contract is awarded in an amount equal to one hundred percent (100%) of the 
Contract price, to secure the claims to which reference is made in sections 9000 through 
9510 and 9550 through 9566 of the Civil Code, and division 2, part 7, of the Labor Code.  
 

NOW, THEREFORE, the Principal and      , 
(“Surety”) are held and firmly bound unto all laborers, material men, and other persons 
referred to in said statutes in the sum of         
Dollars ($  ), lawful money of the United States, being a sum not less than the 
total amount payable by the terms of Contract, for the payment of which sum well and truly 
to be made, we bind ourselves, our heirs, executors, administrators, successors, or assigns, 
jointly and severally, by these presents. 
 
The condition of this obligation is that if the Principal or any of his or its subcontractors, of 
the heirs, executors, administrators, successors, or assigns of any, all, or either of them 
shall fail to pay for any labor, materials, provisions, provender, or other supplies, used in, 
upon, for or about the performance of the work contracted to be done, or for any work or 
labor thereon of any kind, or for amounts due under the Unemployment Insurance Act with 
respect to such work or labor, that the Surety will pay the same in an amount not exceeding 
the amount herein above set forth, and also in case suit is brought upon this bond, will pay 
a reasonable attorney's fee to be awarded and fixed by the Court, and to be taxed as costs 
and to be included in the judgment therein rendered. 

It is hereby expressly stipulated and agreed that this bond shall inure to the benefit of any 
and all persons, companies, and corporations entitled to file claims under section 9100 of 
the Civil Code, so as to give a right of action to them or their assigns in any suit brought 
upon this bond. 
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Should the condition of this bond be fully performed, then this obligation shall become null 
and void; otherwise it shall be and remain in full force and effect. 
 
And the Surety, for value received, hereby stipulates and agrees that no change, extension 
of time, alteration, or addition to the terms of Contract or the specifications accompanying 
the same shall in any manner affect its obligations on this bond, and it does hereby waive 
notice of any such change, extension, alteration, or addition. 
 

IN WITNESS WHEREOF, two (2) identical counterparts of this instrument, each of 
which shall for all purposes be deemed an original thereof, have been duly executed by the 
Principal and Surety above named, on the    day of    , 20___. 
 
 
(Affix Corporate Seal)          

Principal 
 

             
By 

 
             

Surety 
 
             

By 
 
             

Name of California Agent of Surety 
 
             

Address of California Agent of Surety  
 
             

Telephone Number of California Agent of Surety  
 
 
Successful Respondent must attach a Notarial Acknowledgment for all Surety's 
signatures and a Power of Attorney and Certificate of Authority for Surety.  The 
California Department of Insurance must authorize the Surety to be an admitted 
surety insurer. 
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WORKERS’ COMPENSATION CERTIFICATION 

PROJECT/CONTRACT NO.:  Energy Project between the Contra Costa Community 
College District (“District”) and [Name of Design-Builder] (“Design-Builder”) 
(“Contract” or “Project”). 

Labor Code section 3700 in relevant part provides: 
 

Every employer except the State shall secure the payment of compensation in one or 
more of the following ways: 
 
a. By being insured against liability to pay compensation by one or more 

insurers duly authorized to write compensation insurance in this state. 
 
b. By securing from the Director of Industrial Relations a certificate of consent to 

self-insure, which may be given upon furnishing proof satisfactory to the 
Director of Industrial Relations of ability to self-insure and to pay any 
compensation that may become due to his employees. 

 
I am aware of the provisions of section 3700 of the Labor Code which require every 
employer to be insured against liability for workers' compensation or to undertake self-
insurance in accordance with the provisions of that code, and I will comply with such 
provisions before commencing the performance of the Work of this Agreement. 
 
Date:              

Name of Design-Builder:          

Signature:             

Print Name:             

Title:              
 
(In accordance with Article 5 - commencing at section 1860, chapter 1, part 7, division 2 of 
the Labor Code, the above certificate must be signed and filed with the awarding body prior 
to performing any Work under this Contract.) 
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PREVAILING WAGE CERTIFICATION 

PROJECT/CONTRACT NO.:  Energy Project between the Contra Costa Community 
College District (“District”) and [Name of Design-Builder] (“Design-Builder”) 
(“Contract” or “Project”). 

I hereby certify that I will conform to the State of California Public Works Contract 
requirements regarding prevailing wages, benefits, on-site audits with 48-hours’ notice, 
payroll records, and apprentice and trainee employment requirements, for all Work on the 
above Project including, without limitation, labor compliance monitoring and enforcement by 
the Department of Industrial Relations. 

I hereby certify that I will also conform to the Federal Labor Standards Provisions regarding 
minimum wages, withholding, payrolls and basic records, apprentice and trainee 
employment requirements, equal employment opportunity requirements, Copeland Act 
requirements, Davis-Bacon and Related Act requirements, Contract Work Hours and Safety 
Standards Act requirements, Inflation Reduction Act, and any and all other applicable 
requirements for federal funding for all Work on the above Project. 

Date:              

Name of Design-Builder:          

Signature:             

Print Name:             

Title:              
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DRUG-FREE WORKPLACE CERTIFICATION 

PROJECT/CONTRACT NO.:  Energy Project between the Contra Costa Community 
College District (“District”) and [Name of Design-Builder] (“Design-Builder”) 
(“Contract” or “Project”). 

This Drug-Free Workplace Certification form is required from the successful Bidder pursuant 
to Government Code section 8350 et seq., the Drug-Free Workplace Act of 1990.  The Drug-
Free Workplace Act of 1990 requires that every person or organization awarded a contract 
or grant for the procurement of any property or service from any state agency must certify 
that it will provide a drug-free workplace by doing certain specified acts.  In addition, the 
Act provides that each contract or grant awarded by a state agency may be subject to 
suspension of payments or termination of the contract or grant, and the contractor or 
grantee may be subject to debarment from future contracting, if the contracting agency 
determines that specified acts have occurred. In addition, the District has implemented 
Board Policy 2046 (Drug-Free Environment and Drug Prevention Program). 

The District is not a “state agency” as defined in the applicable section(s) of the 
Government Code, but the District is a local agency and community college district under 
California law and requires all contractors on District projects to comply with the provisions 
and requirements of the Drug-Free Workplace Act of 1990. 

Contractor shall certify that it will provide a drug-free workplace by doing all of the 
following: 

a. Publishing a statement notifying employees that the unlawful manufacture, 
distribution, dispensation, possession, or use of a controlled substance is 
prohibited in the person’s or organization’s workplace and specifying actions 
which will be taken against employees for violations of the prohibition. 

b. Establishing a drug-free awareness program to inform employees about all of 
the following: 

(1) The dangers of drug abuse in the workplace. 

(2) The person’s or organization’s policy of maintaining a drug-free 
workplace. 

(3) The availability of drug counseling, rehabilitation, and employee-
assistance programs. 

(4) The penalties that may be imposed upon employees for drug abuse 
violations. 

c. Requiring that each employee engaged in the performance of the contract or 
grant be given a copy of the statement required above, and that, as a 
condition of employment on the contract or grant, the employee agrees to 
abide by the terms of the statement. 
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I, the undersigned, agree to fulfill the terms and requirements of Government Code section 
8355 listed above and will publish a statement notifying employees concerning (a) the 
prohibition of controlled substance at the workplace, (b) establishing a drug-free awareness 
program, and (c) requiring that each employee engaged in the performance of the Contract 
be given a copy of the statement required by section 8355(a), and requiring that the 
employee agree to abide by the terms of that statement. 

I also understand that if the District determines that I have either (a) made a false 
certification herein, or (b) violated this certification by failing to carry out the requirements 
of section 8355, that the Contract awarded herein is subject to termination, suspension of 
payments, or both.  I further understand that, should I violate the terms of the Drug-Free 
Workplace Act of 1990, I may be subject to debarment in accordance with the requirements 
of the aforementioned Act. 

I acknowledge that I am aware of the provisions of Government Code section 8350 et seq. 
and Board Policy 2046 (Drug-Free Environment and Drug Prevention Program) and 
hereby certify that I will adhere to the requirements of the Drug-Free Workplace Act of 1990 
and the District’s policy. 

Date:    

Name of Design-Builder:    

Signature:    

Print Name:    

Title:    
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TOBACCO-FREE ENVIRONMENT CERTIFICATION 

PROJECT/CONTRACT NO.:  Energy Project between the Contra Costa Community 
College District (“District”) and [Name of Design-Builder] (“Design-Builder”) 
(“Contract” or “Project”). 

Pursuant to, without limitation, 20 U.S.C. section 6083, Labor Code section 6400 et seq., 
Health & Safety Code section 104350 et seq., and District Board Policy 2045 (Tobacco-
Free and Smoke-Free Institution), all District sites, including the Project site, are 
tobacco-free environments.  Smoking and the use of tobacco products by all persons is 
prohibited on or in District property.  District property includes school buildings, school 
grounds, school-owned vehicles and vehicles owned by others while on District property.  
The prohibition on smoking includes the use of any electronic smoking device that creates 
an aerosol or vapor, in any manner or in any form, and the use of any oral smoking device 
for the purpose of circumventing the prohibition of tobacco smoking.  Further, Health & 
Safety Code section 11362.3 prohibits the smoking or use of cannabis or cannabis products 
in any place where smoking tobacco is prohibited. 

I acknowledge that I am aware of the District’s policy regarding tobacco-free environments 
at District sites, including the Project site and hereby certify that I will adhere to the 
requirements of that policy and not permit any of my firm’s employees, agents, 
subcontractors, or my firm’s subcontractors’ employees or agents, to use tobacco and/or 
smoke on the Project site. 

Date:    

Name of Design-Builder:    

Signature:    

Print Name:    

Title:    
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ASBESTOS & OTHER HAZARDOUS MATERIALS CERTIFICATION 
  
Design-Builder hereby certifies that no Asbestos, or Asbestos-Containing Materials, 
polychlorinated biphenyl (PCB), or any material listed by the federal or state Environmental 
Protection Agency or federal or state health agencies as a hazardous material, or any other 
material defined as being hazardous under federal or state laws, rules, or regulations “New 
Material Hazardous”, shall be furnished, installed, or incorporated in any way into the 
Project or in any tools, devices, clothing, or equipment used to affect any portion of Design-
Builder's work on the Project for District. 
 
Design-Builder further certifies that it has instructed its employees with respect to the 
above-mentioned standards, hazards, risks, and liabilities. 
 
Asbestos and/or asbestos-containing material shall be defined as all items containing but 
not limited to chrysotile, crocidolite, amosite, anthophyllite, tremolite, and actinolite.  Any or 
all material containing greater than one-tenth of one percent (.1%) asbestos shall be 
defined as asbestos-containing material. 
 
Any disputes involving the question of whether or not material is New Hazardous Material 
shall be settled by electron microscopy or other appropriate and recognized testing 
procedure, at the District’s determination.  The costs of any such tests shall be paid by 
Design-Builder if the material is found to be New Hazardous Material. 
 
All Work or materials found to be New Hazardous Material or Work or material installed with 
“New Hazardous Material” containing equipment will be immediately rejected and this Work 
will be removed at Design-Builder's expense at no additional cost to the District. 
 
Design-Builder has read and understood the document Hazardous Materials Procedures & 
Requirements, and shall comply with all the provisions outlined therein. 
 
Date:              
 
Name of Design-Builder:           
 
Signature:             
 
Print Name:             
 
Title:              
 
  



 

 

 59 
Agreement For Design, Installation and Commissioning of Energy Systems between Contra 
Costa Community College District and [Name of Design-Builder] 
 

LEAD-BASED MATERIALS CERTIFICATION 

PROJECT/CONTRACT NO.: Energy Project between the Contra Costa Community 
College District (“District”) and           
(“Design-Builder”) (“Contract” or “Project”). 

This certification provides notice to the Design-Builder that: 

(1) Design-Builder's work may disturb lead-containing building materials. 

(2) Design-Builder shall notify the District if any work may result in the 
disturbance of lead-containing building materials. 

(3) Design-Builder shall comply with the Renovation, Repair and Painting Rule, if 
lead-based paint is disturbed in a six-square-foot or greater area indoors or a 
20-square-foot or greater area outdoors. 

1. Lead as a Health Hazard 

Lead poisoning is recognized as a serious environmental health hazard facing 
children today.  Even at low levels of exposure, much lower than previously believed, 
lead can impair the development of a child's central nervous system, causing 
learning disabilities, and leading to serious behavioral problems.  Lead enters the 
environment as tiny lead particles and lead dust disburses when paint chips, chalks, 
peels, wears away over time, or is otherwise disturbed.  Ingestion of lead dust is the 
most common pathway of childhood poisoning; lead dust gets on a child’s hands and 
toys and then into a child’s mouth through common hand-to-mouth activity.  
Exposures may result from construction or remodeling activities that disturb lead 
paint, from ordinary wear and tear of windows and doors, or from friction on other 
surfaces. 

Ordinary construction and renovation or repainting activities carried out without 
lead-safe work practices can disturb lead-based paint and create significant hazards.  
Improper removal practices, such as dry scraping, sanding, or water blasting painted 
surfaces, are likely to generate high volumes of lead dust. 

Because the Design-Builder and its employees will be providing services for the 
District, and because the Design-Builder's work may disturb lead-containing building 
materials, DESIGN-BUILDER IS HEREBY NOTIFIED of the potential presence of lead-
containing materials located within certain buildings utilized by the District.  All 
school buildings built prior to 1978 are presumed to contain some lead-based paint 
until sampling proves otherwise. 

2. Overview of Law 

Both the Federal Occupational Safety and Health Administration ("Fed/OSHA") and 
the California Division of Occupational Safety and Health ("Cal/OSHA") have 
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implemented safety orders applicable to all construction work where a contractor's 
employee may be occupationally exposed to lead. 

The OSHA Regulations apply to all construction work where a contractor's employee 
may be occupationally exposed to lead.  The OSHA Regulations contain specific and 
detailed requirements imposed on contractors subject to those regulations.  The 
OSHA Regulations define construction work as work for construction, alteration, 
and/or repair, including painting and decorating.  Regulated construction work 
includes, but is not limited to, the following: 

a. Demolition or salvage of structures where lead or materials containing lead 
are present; 

b. Removal or encapsulation of materials containing lead; 

c. New construction, alteration, repair, or renovation of structures, substrates, 
or portions thereof, that contain lead, or materials containing lead; 

d. Installation of products containing lead; 

e. Lead contamination/emergency cleanup; 

f. Transportation, disposal, storage, or containment of lead or materials 
containing lead on the site or location at which construction activities are 
performed; and 

g. Maintenance operations associated with the construction activities described 
in the subsection. 

Because it is assumed by the District that all painted surfaces (interior as well as 
exterior) within the District contain some level of lead, it is imperative that the 
Design-Builder, its workers and subcontractors fully and adequately comply with all 
applicable laws, rules and regulations governing lead-based materials (including title 
8, California Code of Regulations, section 1532.1). 

Design-Builder shall notify the District if any Work may result in the 
disturbance of lead-containing building materials.  Any and all Work that 
may result in the disturbance of lead-containing building materials shall be 
coordinated through the District.  A signed copy of this Certification shall be 
on file prior to beginning Work on the Project, along with all current 
insurance certificates. 

3. Renovation, Repair and Painting Rule, Section 402(c)(3) of the Toxic Substances 
Control Act 

The EPA requires lead safe work practices to reduce exposure to lead hazards 
created by renovation, repair and painting activities that disturb lead-based paint.  
Pursuant to the Renovation, Repair and Painting Rule (RRP), renovations in homes, 
childcare facilities, and schools built prior to 1978 must be conducted by certified 
renovations firms, using renovators with training by a EPA-accredited training 
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provider, and fully and adequately complying with all applicable laws, rules and 
regulations governing lead-based materials, including those rules and regulations 
appearing within title 40 of the Code of Federal Regulations as part 745 (40 CFR 
745). 

The RRP requirements apply to all contractors who disturb lead-based paint in a six-
square-foot or greater area indoors or a 20-square-foot or greater area outdoors.  If 
a DPH-certified inspector or risk assessor determines that a home constructed before 
1978 is lead-free, the federal certification is not required for anyone working on that 
particular building. 

4. Design-Builder’s Liability 

If the Design-Builder fails to comply with any applicable laws, rules, or regulations, 
and that failure results in a site or worker contamination, the Design-Builder will be 
held solely responsible for all costs involved in any required corrective actions, and 
shall defend, indemnify, and hold harmless the District, pursuant to the 
indemnification provisions of the Contract, for all damages and other claims arising 
therefrom. 

If lead disturbance is anticipated in the Work, only persons with appropriate 
accreditation, registrations, licenses, and training shall conduct this Work. 

It shall be the responsibility of the Design-Builder to properly dispose of any and all 
waste products, including, but not limited to, paint chips, any collected residue, or 
any other visual material that may occur from the prepping of any painted surface.  
It will be the responsibility of the Design-Builder to provide the proper disposal of 
any hazardous waste by a certified hazardous waste hauler.  This company shall be 
registered with the Department of Transportation (DOT) and shall be able to issue a 
current manifest number upon transporting any hazardous material from any school 
site within the District. 

The Design-Builder shall provide the District with any sample results prior to 
beginning Work, during the Work, and after the completion of the Work.  The District 
may request to examine, prior to the commencement of the Work, the lead training 
records of each employee of the Design-Builder. 
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THE DESIGN-BUILDER HEREBY ACKNOWLEDGES, UNDER PENALTY OF PERJURY, THAT IT: 

1. HAS RECEIVED NOTIFICATION OF POTENTIAL LEAD-BASED MATERIALS ON THE 
OWNER'S PROPERTY; 

2. IS KNOWLEDGEABLE REGARDING AND WILL COMPLY WITH ALL APPLICABLE LAWS, 
RULES, AND REGULATIONS GOVERNING WORK WITH, AND DISPOSAL, OF LEAD. 

THE UNDERSIGNED WARRANTS THAT HE/SHE HAS THE AUTHORITY TO SIGN ON BEHALF OF 
AND BIND THE DESIGN-BUILDER.  THE DISTRICT MAY REQUIRE PROOF OF SUCH 
AUTHORITY. 

Date:    

Name of Design-Builder:    

Signature:    

Print Name:    

Title:    
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IMPORTED MATERIALS CERTIFICATION 

PROJECT/CONTRACT NO.: Energy Project between the Contra Costa Community College District 
(“District”) and           (“Design-Builder) 
(“Contract” or “Project”).   

This form shall be executed by all entities that, in any way, provide or deliver and/or supply any soils, 
aggregate, or related materials (“Fill”) to the Project Site and shall be provided to the District at least 
ten (10) days before delivery.  All Fill shall satisfy all requirements of any environmental review of the 
Project performed pursuant to the statutes and guidelines of the California Environmental Quality Act, 
section 21000 et seq. of the Public Resources Code (“CEQA”), and all requirements of section 17210 et 
seq. of the Education Code, including requirements for a Phase I environmental assessment 
acceptable to the State of California Department of Education and Department of Toxic Substances 
Control. 

Certification of: □ Delivery Firm/Transporter □ Supplier □ Manufacturer 
 □ Wholesaler □ Broker □ Retailer 
 □ Distributor □ Other      

Type of Entity □ Corporation □ General Partnership 
 □ Limited Partnership □ Limited Liability Company 
 □ Sole Proprietorship □ Other      

Name of firm ("Firm"):    

Mailing address:    

Addresses of branch office used for this Project:    

If subsidiary, name and address of parent company:    

  

By my signature below, I hereby certify that I am aware of section 25260 of the Health and Safety 
Code and the sections referenced therein regarding the definition of hazardous material.  I further 
certify on behalf of the Firm that all soils, aggregates, or related materials provided, delivered, and/or 
supplied or that will be provided, delivered, and/or supplied by this Firm to the Project Site are free of 
any and all hazardous material as defined in section 25260 of the Health and Safety Code.  I further 
certify that I am authorized to make this certification on behalf of the Firm. 

Date:    

Name of Design-Builder:    

Signature:    

Print Name:    
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Title:    
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SEX OFFENDER REGISTRATION ACT CERTIFICATION 

PROJECT/CONTRACT NO.: Energy Project between the Contra Costa Community College District 
(“District”) and           (“Design-Builder”) 
(“Contract” or “Project”). 

This certification provides notice to the Design-Builder that: 

• Penal Code section 290.001 requires every person required to register pursuant to 
sections 290 to 290.009, inclusive, of the Sex Offender Registration Act who is carrying on 
a vocation at the community college for more than fourteen (14) days, or for an aggregate 
period exceeding thirty (30) days in a calendar year, shall, in addition to the registration 
required by the Sex Offender Registration Act, register with the campus police department 
within five (5) working days of commencing employment at that community college on a 
form as may be required by the Department of Justice.  The terms “employed or carries on 
a vocation” include employment whether or not financially compensated, volunteered, or 
performed for government or educational benefit. 

• If the community college has no campus police department, the registrant shall instead 
register with the police of the city in which the campus is located or the sheriff of the 
county in which the campus is located if the campus is located in an unincorporated area 
or in a city that has no police department, on a form as may be required by the 
Department of Justice. 

• The registrant shall also notify the campus police department within five (5) working days 
of ceasing to be employed, or ceasing to carry on a vocation, at the community college. 

 

Design-Builder hereby acknowledges, under penalty of perjury, that it is aware of the provisions of 
section 290.001 of the Penal Code, and it will provide notice of the above provisions to all of its 
employees, subcontractors, and employees of subcontractors regardless of whether they are 
designated as employees or acting as independent contractors of the Design-Builder at least five (5) 
working days before commencing the performance of the Work of this Contract. 

 

THE UNDERSIGNED WARRANTS THAT HE/SHE HAS THE AUTHORITY TO SIGN ON BEHALF OF AND 
BIND THE DESIGN-BUILDER.  THE DISTRICT MAY REQUIRE PROOF OF SUCH AUTHORITY. 

Date:    

Name of Design-Builder:    

Signature:    

Print Name:    

Title:    
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REGISTERED SUBCONTRACTORS LIST  
(Labor Code Section 1771.1) 

PROJECT: L-4030 Brentwood PV and Resiliency Project  

Date Submitted (for Updates):    

Design-Builder acknowledges and agrees that it must clearly set forth below the name and 
Department of Industrial Relations (DIR) registration number of each subcontractor for all 
tiers who will perform work or labor or render service to Design-Builder or its subcontractors 
in or about the construction of the Work at least two (2) weeks before the subcontractor 
is scheduled to perform work.  This document is to be updated as all tiers of subcontractors 
are identified. 

Design-Builder acknowledges and agrees that, if Design-Builder fails to list as to any 
subcontractor of any tier who performs any portion of Work, the Agreement is subject to 
cancellation and the Design-Builder will be subjected to penalty under applicable law.   

If further space is required for the list of proposed subcontractors, attach additional copies of 
page 2 showing the required information, as indicated below. 

Subcontractor Name:    

 DIR Registration #:     

 Portion of Work:     

Subcontractor Name:    

 DIR Registration #:    

 Portion of Work:     

Subcontractor Name:    

 DIR Registration #:    

 Portion of Work:     

Subcontractor Name:    

 DIR Registration #:    

 Portion of Work:     

Subcontractor Name:    

 DIR Registration #:    

 Portion of Work:     
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Subcontractor Name:    

 DIR Registration #:    

 Portion of Work:     

Subcontractor Name:    

 DIR Registration #:    

 Portion of Work:     

Subcontractor Name:    

 DIR Registration #:    

 Portion of Work:     

Subcontractor Name:    

 DIR Registration #:    

 Portion of Work:     

Subcontractor Name:    

 DIR Registration #:    

 Portion of Work:     

Subcontractor Name:    

 DIR Registration #:    

 Portion of Work:     

Subcontractor Name:    

 DIR Registration #:    

 Portion of Work:     

 

Submitted on and by: 

Date:            

Proper Name of Design-Builder:    

Signature:           

Print Name:           

Title:            
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Operations and Maintenance (O&M) and 
Performance Guarantee (PeGu) Terms for 
a District-Owned Project 
All Proposers must offer a comprehensive Operations and Maintenance Contract to service the solar 

energy systems for the specified term. A detailed description and any associated costs of the 

proposed O&M services must be included in the Proposal and Cost Forms, Attachments A1 and A2. 

The selected Proposer (referred to herein as “Contractor”) shall include the following terms in their 

O&M contract or adhere to the following requirements in preparation of their O&M contract. Contra 

Costa Community College District is referred to herein as “Customer”. 

1. General 

 Customer intends to use Contractor’s standard O&M Contract, modified to include all terms 

outlined in this document, and any other changes required by Customer.  

 The O&M services shall cover all components of the systems that are installed under the 

Master Energy Services Agreement.  

 All fees for monitoring software, maintenance and calibration, and cellular/data fees included 

in O&M fee. 

2. Operations and Maintenance Contract Services 

Table 1. Outline of Maintenance Services to be Provided and Frequency 

Service Description 
Service 

Frequency 

1. Customer Service Support: 

a. Provide Technical support contact (24 hours per day, 7 days per week). 

b. Support technicians specialized in remote troubleshooting and providing step-by-step 

diagnosis instructions. 

Continuous 

2. Preventative Maintenance, Inspections & Testing: 

a. Array 

i. Inspect photovoltaic (PV) modules for damage, discoloration or de-lamination. 

ii. Inspect PV module leads and connections for stress and deterioration. 

iii. Inspect mounting system for damage or corrosion. 

iv. Spot check 25% of structural bolts for torque. 

b. Inverter 

i. Clean all filters and fans. Remove all dust from cabinets. 

ii. Inspect inverter pad and container. 

iii. Tighten wire terminations inside inverter. 

Annual 
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Service Description 
Service 

Frequency 

iv. All other preventive maintenance required by original equipment manufacturer 

(OEM) warranty. 

c. Electrical Balance of System (BOS) 

i. Inspect ground braids, electrodes and conductors for damage. 

ii. Perform thermo-graphic analysis of combiner boxes, inverters, transformers, and 

conductor connections to buses, breakers or disconnects. 

iii. Test and record all circuits, open circuit voltage and short circuit current and repair 

any fault circuits. 

iv. Inspection of all terminal connections for torque. 

v. Inspection and remedy of all enclosures for water tightness, oxidation, and rodent 

intrusion. 

d. Battery Energy Storage System (BESS) and Microgrid Components (if present) 

i. Clean all filters, heat sinks, and fans. Remove all dust from cabinets. 

ii. Inspect battery stack pad and container(s). 

iii. Tighten wire terminations to manufacturer torque spec, inside inverters. 

iv. All other preventive maintenance required by original equipment manufacturer 

(OEM) warranty. 

e. Meteorological Station (if present) 

i. Inspect weather measurement equipment for damage. 

ii. Clean pyranometers and reference cells. 

f. Site Conditions 

i. Inspect drainage conditions. 

ii. Inspect vegetation for array shading or fire hazards. 

iii. Inspect safety conditions and proper signage. 

g. Maintenance Reporting 

i. Record results of all inspections. 

ii. Take photographs of any damage or defects identified. 

iii. Inform Owner and warranty providers of all deficiencies identified. 

iv. Provide Owner with recommendations for corrective action. 

h. Sensor Calibration 

i. Every twenty-four (24) months, O&M Contractor will have the pyranometer 

calibrated by the manufacturer of each sensor. 

ii. Field comparison of pyranometers and reference cells to calibrated sensor. 

iii. Adjust field sensor to within ±3% of calibrated sensor and record changed 

parameters. 

iv. O&M Contractor may replace pyranometers in lieu of field calibration. 

i. Vegetation Management without the use of any chemical agents 

j. Dust Removal from all electrical equipment 

 

Annual 

3. Module Cleaning 

a. Minimum twice per year, between May and September, with at least 1.5 months 

between washings, targeted to maximize solar PV production during highest 

production months, or as needed to meet Performance Guarantee. 

Bi-Annual/As 

needed 
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Service Description 
Service 

Frequency 

b. No use of chemical agents allowed. 

c. Surface washing of all modules with deionized water. 

d. Pressure washer settings not to exceed 1,500 PSI or manufacturer’s recommendation, 

whichever is less. 

e. Before and after photographs shall be provided. 

4. Corrective Maintenance includes: 

a. On-site troubleshooting & diagnostics of all system components, including to maintain 

Contractor’s warranty for the system. 

b. Inverter and Data Acquisition System resets. 

c. Processing and administration of original equipment manufacturer (OEM) warranty 

claims on behalf of Customer and verification of replaced equipment. 

d. Full scope repair and replacement of equipment throughout the EPC warranty term 

and any additional years where the Performance Guarantee Agreement is in effect. 

As needed 

3. Monitoring and Performance Reporting 

Table 2. Outline of Monitoring and Performance Reporting to be Provided and Frequency 

Service Description 
Service 

Frequency 

1. Performance Monitoring Website: 

a. Separate PV production and consumption meters to measure PV system production 

and on-site consumption of electricity (separate from net consumption). 

b. Separate BESS operations meters for each of 1) Customer’s energy and power usage 

(Actual Load Meter), (2) energy and power flows into and out of the BESS, (3) energy 

and power delivered by the BESS, as applicable, and (4) BESS state of charge. 

c. Customer website updated every 15 minutes with operational performance from the 

beginning of operation. 

d. Cellular data connection or other data connection maintained by the Contractor. 

System may not use Customer’s internet connection. 

e. Internet-based monitoring and reporting portal with full data access to Customer, 

including weather parameters. 

f. Synchronized clock intervals for all site meters, including production and consumption 

meter. Clock intervals shall be synchronized with utility meters where feasible. 

g. All site data must be able to be downloaded to Customer’s computer in Microsoft 

Excel format. 

h. Customer will be provided with login credentials for use during the term of the O&M 

Agreement. 

Continuous 

2. Daily Performance Monitoring and Notification: 

a. Continuous monitoring of Customer’s System via experienced solar monitoring 

technicians. 

Daily 
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Service Description 
Service 

Frequency 

b. Operational status (inverter and system on/off) and performance alerts (actual vs. 

expected performance) continuously monitored by O&M Contractor. 

c. Monitoring technicians identify and respond to system alerts including contacting 

Customer’s system administrator. 

3. Performance Review and Reports: 

a. Actual vs. expected performance of the System for the period. 

b. Environmental benefits will be estimated and included. 

c. Weather adjustment calculations. 

d. Optional custom reports can be supplied, upon Customer request. 

e. Review of the following System performance data with an O&M Contractor 

performance engineer and proposal of a recommended action plan where applicable: 

i. Expected vs. Actual system production (kWh) 

ii. System Availability 

iii. Recoverable Degradation 

iv. Performance Index 

v. Operation and Maintenance Records 

vi. Safety, Accidents and Environmental Reporting 

vii. Proposal of Recommended Actions 

f. Annual Performance Review Report provided to Customer within sixty (60) days of 

each anniversary of the Commercial Operation Date. 

g. Operation and Maintenance Records must be provided to Customer upon request. 

Annual 

4. Term and Termination 

 The initial term of the O&M Contract shall be five (5) years. The initial term shall 

automatically renew for an additional five (5) year term (“renewal term”) unless the District 

provides written notice of termination prior to the end of the initial term. 

 A minimum of three (3) additional five (5) year terms shall be offered at the conclusion of the 

renewal term. 

 Either Customer or Contractor may terminate the contract immediately by notifying the other 

party in writing for the following reasons: 

A. Failure to perform any material obligation under the agreement; 

B. Either party becoming insolvent or bankrupt; 

C. Either party ceasing to carry on business or disposing its undertaking. 

 Customer may, at any time, with or without reason, terminate the O&M Agreement with 

thirty (30) day notice and compensate Contractor only for services satisfactorily rendered to 

the date of termination. Written notice by Customer shall be sufficient to stop further 

performance of services by Contractor.  
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5. Billing, Payment & Reporting 

 Contractor shall bill for O&M services on an annual basis.  

 Annual fee shall not be adjusted upward on an annual basis by more than three percent (3%). 

 Contractor shall charge no additional fees for standard payment methods such as check, ACH 

or credit card payments. 

 Contractor’s billing shall include an annual report provided within 30 days of the anniversary 

of the COD, as described in Section 2, above. 

6. Labor Code 

 To perform the work required by this agreement, the contractor performing the work under 

the O&M contract must maintain the contractor license specified in the RFP throughout the 

duration of the construction component of the O&M.  

 This project is subject to compliance monitoring and enforcement by the Department of 

Industrial Relations. Contractors will be required to enter certified payroll reports directly into 

the DIR electronic eCPR system. 

 No contractor or subcontractor may be listed on a bid proposal for a public works project 

unless registered with the Department of Industrial Relations pursuant to Labor Code section 

1725.5 [with limited exceptions from this requirement for bid purposes only under Labor 

Code section 1771.1(a)]. No contractor or subcontractor may be awarded a contract for 

public work on a public works project unless registered with the Department of Industrial 

Relations pursuant to Labor Code section 1725.5. 

 The Contractor has obtained from the Director of the Department of Industrial Relations the 

general prevailing rate of per diem wages and the general prevailing rate for holiday and 

overtime work in the locality in which this work is to be performed for each craft, 

classification or type of worker needed to execute the Contract. These per diem rates, 

including holiday and overtime work, as well as employer payments for health and welfare, 

pension, vacation, and similar purposes, are on file at the Customer, and are also available 

from the Director of the Department of Industrial Relations. Pursuant to California Labor 

Code Sections 1720 et seq., it shall be mandatory upon the Contractor, and upon any 

subcontractor under such Contractor, to pay not less than the said specified rates to all 

workers employed by them in the execution of the O&M. The following are hereby 

referenced and shall be made a part of the O&M and the Contractor stipulates to the 

provisions contained therein. 

A. Chapter 1 of Part 7 of Division 2 of the Labor Code (Section 1720 et seq.) 

B. California Code of Regulations, Title 8, Chapter 8, Subchapters 3-6 (Section 16000 et seq.) 

 Any worker employed to perform work on the Project and such work is not covered by any 

classification listed in the published general prevailing wage rate determinations or per diem 
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wages determined by the Director of the Department of Industrial Relations, shall be paid not 

less than the minimum rate of wages specified therein for the classification which most nearly 

corresponds to the employment of such person in such classification. 

 Holiday and overtime work, when permitted by law, shall be paid for at the rate set forth in 

the prevailing wage rate determinations issued by the Director of the Department of 

Industrial Relations or at least one and one-half (1½) times the specified basic rate of per 

diem wages, plus employer payments, unless otherwise specified in the O&M or authorized 

by law. 

 These per diem rates, including holiday and overtime work, and employer payments for 

health and welfare, pension, vacation, and similar purposes, are on file at the administrative 

office of the Customer, located as noted above and are also available from the Director of 

the Department of Industrial Relations. It is the Contractor’s responsibility to ensure the 

appropriate prevailing rates of per diem wages are paid for each classification. It shall be 

mandatory upon the Contractor to whom the O&M is awarded, and upon any subcontractor 

under such Contractor, to pay not less than the said specified rates to all workers employed 

by them in the execution of the O&M.  

 In accordance with the provisions of Labor Code Section 3700, the Contractor shall secure 

payment of compensation to all employees. The Contractor shall certify in the O&M as 

follows: 

“I am aware of the provisions of Section 3700 of the Labor Code, which requires every 

employer to be insured against liability for workers’ compensation or to undertake self-

insurance in accordance with the provisions of that code, and I will comply with such 

provisions before commencing the performance of the work of this contract.”  

 It is the policy of the Customer that in connection with all work performed under contracts, 

there be no discrimination against any prospective or active employee engaged in the work 

because of race, religious creed, color, national origin, ancestry, physical disability, mental 

disability, medical condition, genetic information, marital status, sex, gender, gender identity, 

gender expression, age, sexual orientation, or veteran or military status. The Contractor 

agrees to comply with applicable federal and California laws, including, but not limited to, the 

California Fair Employment and Housing Act, beginning with Government Code section 

12900 and Labor Code section 1735. In addition, the Contractor agrees to require like 

compliance by any subcontractors employed on the work by such Contractor. 

 The Contractor and all Subcontractors shall comply with the provisions of California Labor 

Code including, but not limited to sections 1777.5, 1777.6, and 1777.7 concerning the 

employment of apprentices. The Contractor and any Subcontractor under him shall comply 

with the requirements of said sections, including applicable portions of all subsequent 

amendments in the employment of apprentices; however, the Contractor shall have full 

responsibility for compliance with said Labor Code sections, for all apprenticeable 

occupations, regardless of any other contractual or employment relationships alleged to 

exist. 
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 The Contractor shall provide a Drug-Free Workplace Certification pursuant to the 

requirements mandated by Government Code Sections 8350 et seq., the Drug-Free 

Workplace Act of 1990. The Drug-Free Workplace Act of 1990 requires that every person or 

organization awarded a contract or grant for the procurement of any property or service 

from any State agency must certify that it will provide a drug-free workplace by performing 

certain specified acts.  

 The Contractor agrees that it will abide by and implement the Customer’s Alcoholic Beverage 

and Tobacco-Free Premise Policy, which prohibits the use of alcoholic beverages and tobacco 

products, of any kind and at any time, on Customer-owned or leased buildings, on Customer 

property and in Customer vehicles. The Contractor shall procure signs that state “ALCOHOLIC 

BEVERAGE AND TOBACCO USE IS PROHIBITED” and shall ensure that these signs are 

prominently displayed at entrances to work areas at all times. 

7. System Damage and Insurance 

 Contractor shall obtain insurance from a company or companies acceptable to Customer. All 

required insurance must be written by an admitted company licensed to do business in the 

State of California at the time the policy is issued. All required insurance shall be equal to or 

exceed an A VIII rating as listed in Best's Insurance Guide’s latest edition. On a case-by-case 

basis, the Customer may accept insurance written by a company listed on the State of 

California Department of Insurance List of Eligible Surplus Lines (“LESLI List”) with a rating of 

A VIII or above as listed in Best’s Insurance Guides’ latest edition. Required documentation of 

such insurance shall be furnished to the Customer within the time stated in the Notice of 

Award. Contractor shall not commence work nor shall it allow its employees or 

Subcontractors or anyone to commence work until all insurance required hereunder has 

been submitted and approved by the Customer and a notice to proceed has been issued. 

 Contractor shall take out and maintain at all times during the life of this Contract, up to the 

date of acceptance of the work by the Customer, the following policies of insurance: 

A. General Liability Insurance: Personal injury and replacement value property damage 

insurance for all activities of the Contractor and its Subcontractors arising out of or in 

connection with this Contract, written on a comprehensive general liability form including 

contractor's protected coverage, blanket contractual, completed operations, vehicle 

coverage and employer's non-ownership liability coverage, in an amount no less than 

either: 

i. $2,000,000.00 combined single limit personal injury and property damage for each 

occurrence and $2,000,000.00 annual aggregate with a $2,000,000.00 

umbrella/excess; or 

ii. $4,000,000.00 annual combined single limit. 
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B. Workers’ Compensation Insurance: Covering any liability, loss, claim or proceedings 

whatsoever, whether arising by virtue of common law or any statute relating to workers’ 

compensation or employers’ liability, by any person employed by the Contractor for the 

purpose of executing the Scope of Work in an amount of not less than $1,000,000 per 

occurrence or such lesser amount if limited by statute. 

C. Automobile Liability Insurance: Covering bodily injury and property damage in an 

amount no less than $1,000,000 combined single limit for each occurrence. Such 

insurance shall include coverage for owned, hired, and non-owned vehicles and be 

included on the umbrella/excess policy. 

 The certificate(s) for both the General Liability Policy(ies) and the Automobile Liability Policy 

specified above must state that the insurance is under an occurrence based, and not claims 

made, policy(ies) and shall be endorsed with the following specific language: 

“Contra Costa Community College District is named as additional insured for all liability 

arising out of the operations by or on behalf of the named insured, and this policy protects 

the additional insured, its officers, agents and employees against liability for bodily injuries, 

deaths or property damage or destruction arising in any respect directly or indirectly in the 

performance of the Contract.”  

 The certificate(s) for both the General Liability Policy and the Automobile Liability Policy shall 

be endorsed with the following specific language: 

A. The inclusion of more than one insured shall not operate to impair the rights of one 

insured against another insured and the coverages afforded shall apply as though 

separate policies have been issued to each insured. 

B. The insurance provided herein is primary and no insurance held or owned by the 

Customer shall be called upon to contribute to a loss. 

C. Coverage provided by this policy shall not be reduced or canceled without thirty (30) 

days written notice given to the Owner by certified mail. 

D. This policy does not exclude explosion, collapse, underground excavation hazard, or 

removal of lateral support. 

E. The certificates must state that the insurance is under an occurrence based, and not a 

claims-made, or "modified occurrence," policy (policies). 

 Within ten (10) days following issuance of the Notice of Award of the Contract, the following 

documentation of insurance shall be submitted to Customer for approval prior to issuance of 

the Notice to Proceed: Certificates of insurance showing the limits of insurance provided, 

certified copies of all policies, and signed copies of the specified endorsements for each 

policy. At the time of making application for an extension of time, the Contractor shall submit 

evidence that the insurance policies will be in effect during the requested additional period 

of time. 
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 If the Contractor fails to maintain such insurance, the Customer may take out such insurance 

to cover any damages of the above mentioned classes for which the Customer might be held 

liable on account of the Contractor’s failure to pay such damages, and deduct and retain the 

amount of the premiums from any sums due the Contractor’s under the Contract. 

8. Indemnification and Limitations of Liability 

 The Contractor shall defend, indemnify and hold harmless Customer, Customer’s Consultants, 

Inspectors, the State of California and their officers, employees, agents and independent 

contractors from all liabilities, claims, actions, liens, judgments, demands, damages, losses, 

costs or expenses of any kind arising from death, personal injury, property damage or other 

cause based or asserted upon any act, omission, or breach connected with or arising from 

the progress of Work or performance of service under the O&M. As part of this indemnity, 

Contractor shall protect and defend, at its own expense, Customer, Customer’s Consultants, 

Inspectors, the State of California and their officers, employees, agents and independent 

contractors from any legal action including attorney’s fees or other proceeding based upon 

such act, omission, breach or as otherwise required by this Article. 

 Furthermore, Contractor agrees to and does hereby defend, indemnify and hold harmless 

Customer, Customer’s Consultants, Inspectors, the State of California and their officers, 

employees, agents and independent contractors from every claim or demand made, and 

every liability, loss, damage, expense or attorney’s fees of any nature whatsoever, which may 

be incurred by reason of: 

A. Liability for (1) death or bodily injury to persons; (2) damage or injury to, loss (including 

theft), or loss of use of, any property; (3) any failure or alleged failure to comply with any 

provision of law or the O&M; or (4) any other loss, damage or expense, sustained by any 

person, firm or corporation or in connection with the Work called for in the Agreement or 

this O&M, except for liability resulting from the sole or active negligence, or the willful 

misconduct of the Customer. 

B. Any bodily injury to or death of persons or damage to property caused by any act, 

omission or breach of Contractor or any person, firm or corporation employed by 

Contractor, either directly or by independent contract, including all damages or injury to 

or death of persons, loss (including theft) or loss of use of any property, sustained by any 

person, firm or corporation, including the Customer, arising out of or in any way 

connected with Work covered by this Agreement or the O&M, whether said injury or 

damage occurs either on or off Customer property, but not for any loss, injury, death or 

damages caused by the sole or active negligence or willful misconduct of the Customer. 

C. Any dispute between Contractor and Contractor’s 

subcontractors/suppliers/laborers/Sureties, including, but not limited to, any failure or 

alleged failure of the Contractor (or any person hired or employed directly or indirectly 
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by the Contractor) to pay any Subcontractor or Materialman of any tier or any other 

person employed in connection with the Work and/or filing of any stop payment notice 

or mechanic’s lien claims. 

 Contractor, at its own expense, cost, and risk, shall defend any and all claims, actions, suits, or 

other proceedings that may be brought or instituted against the Customer, its officers, 

agents or employees, on account of or founded upon any cause, damage, or injury identified 

herein and shall pay or satisfy any judgment that may be rendered against the Customer, its 

officers, agents or employees in any action, suit or other proceedings as a result thereof. 
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Performance Agreement (PeGu) Terms 
All Proposers must offer a solar PV performance guarantee, if applicable, an Energy Storage Services 

(ESS) or ESS with Microgrid Resiliency (ESS-MR) performance guarantee. A detailed description and 

any associated costs of the proposed Performance Guarantee must be included in the Proposal and 

Cost Forms, Attachments A1 and A2. Performance Guarantees should have the following 

characteristics: 

1. General 

 The Performance Guarantee shall cover the entire term of the O&M Contract including any 

extensions of the O&M Term.  

 Provided on a site-by-site basis, not in aggregate. 

 Start date is the Commercial Operation date for each PV, BESS, and microgrid resiliency 

system at each site. Each year of the Performance Guarantee shall begin on the anniversary 

of Commercial Operation. 

 Guarantee shall be adjusted for Force Majeure events which impact performance. Force 

Majeure shall be as defined in the Master Energy Services Agreement.  

2. PV Performance 

 The following minimum Performance Guarantee shall be provided with the O&M contract. 

Provider may select the term of their true-up period with a maximum duration of five (5) 

years. 

True-Up Period Minimum Guarantee 

One to Three Years 90% 

Four or Five Years 95% 

 No greater than 1.0% degradation loss per year. 

 Provider shall provide annual reporting of System performance on a site-by-site basis. 

Reporting shall include annual totals by site and true-up period totals clearly indicating 

performance under this agreement. Report shall be delivered within thirty (30) days of the 

COD anniversary. 

 If Performance Guarantee is weather-adjusted, weather adjustment calculations shall be 

clearly shown in annual reporting. 

 Overproduction credit may carry forward into subsequent years during each true-up period. 

Overproduction credit shall not carry forward into subsequent true-up periods. 
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 Adjustment of the annual guaranteed kWh site production for years where system 

performance at that site is less than anticipated due to factors outside of Provider’s control. 

3. BESS and/or Microgrid Resiliency Performance 

 During each year of the O&M Term including ESS or ESS-MR, Provider shall provide 

specific guarantees to Customer for programing the operation of the ESS to provide 

backup functionality (resiliency), demand reduction, arbitrage, other value streams, or a 

combination thereof depending on Owners goals. 

 BESS degradation shall be stated and agreed upon by Customer and Provider over battery 

stack replacement term. 

 Provider shall provide annual reporting of System performance on a site-by-site basis. 

Reporting shall include annual totals by site clearly indicating performance under this 

agreement. Report shall be delivered within thirty (30) days of the COD anniversary. 

 Adjustment of the annual guaranteed savings will be allowed for years where system 

performance at a site is less than anticipated due to factors outside of Provider’s control.  

 Where applicable, Contractor shall at all times maintain minimum state of charge as 

needed to provide resiliency support for critical loads. 

4. PeGu Reimbursement 

 Reimbursement for the full value of loss of energy production should guaranteed 

performance not be met. Duration covering the full term of the O&M contract, including any 

extensions of the O&M term. 

 Compensation for energy value loss is calculated as the kWh generated during the true-up 

period less the guaranteed true-up period production multiplied by the Guaranteed Energy 

Price for that true-up period. This calculation is meant to approximate energy avoided cost 

savings vs. purchasing electricity from the local electrical utility: 

 

(Guaranteed Performance kWh – Actual Performance kWh) x Guaranteed Energy Price/kWh 

 

 Guaranteed Energy Price is the dollar value per kWh as calculated and shall be shown in the 

format of the table below: 
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Table 3: Guarantee Energy Price per True-Up Period 

True-Up Term 
Guaranteed Energy 

Production (kWh) 

Guaranteed Energy 

Price ($/kWh) 

Year 1-3 TBD TBD 

Year 4-6 TBD TBD 

Year 7-9 TBD TBD 

Year 10-12 TBD TBD 

Year 13-15 TBD TBD 

Year 16-18 TBD TBD 

 

 For each year of the O&M Term including ESS or ESS-MR, Provider shall provide a 

"Guarantee Payment" based on quantifiable performance measures of (1) maintenance of 

minimum required state of charge necessary to support microgrid resiliency operations 

(where applicable), and (2) financial savings procured through demand response, demand 

reduction, arbitrage, other value streams, or a combination thereof. Provider shall make 

payment of the total Guarantee Payment, if any is payable, no later than thirty (30) days after 

the anniversary of the Commercial Operation Date during each year of O&M Term including 

ESS or ESS-MR. 
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